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CONSIDERATIONS upon what appears to us to be the prom- 
inent duty of the profession at a period like the present, 
have naturally led us to turn our attention to the mode in 
which the gigantic scheme of Law Reform carried out in a 
neighboring country was effected. All skilled witnesses 
who have visited France, and attended to its legal institu- 
tions, —all inhabitants of the soil whose education enabled 
them to contrast the present and former state of the law, — 
appear now to be unanimous as to the manifold blessings 
conferred on the country by Napoleon’s Codes. The question 
cannot but occur, if France has been able to achieve this 
great work, what is there to prevent England from equalling 
or excelling her in a performance of the same kind? It is 
true that the revolutionary period at which the work was 
undertaken in the former country, by completely breaking 
down the corporation spirit, and by silencing all class 
interests, enabled the question to be taken up as res inlegra 
in a manner neither to be expected nor desired in an old 
mouarchy like England, full of time-honored institutions, 
and, we will add, respectable’prejudices. But it is the boast 
of our constitutional government, that, with the growing 
enlightenment of public opinion, and the consequent force it 
is acquiring, all sound and useful reforms may be securely 
achieved, — it may be somewhat slowly, — by the inere force 


' We have taken this interesting and instructive article from the London 
Law Review for February, 1852, (Vol. XV. p. 221.) The article is a review 
of the French work, ‘‘ Les Lois de la Procedure Civile, Par G. L. Carré, 
Tomes 6, 3d edition, par Chauveau-Adolphe, Paris, 1544.” We omit the 
discussions upon the question of Law Reform in England, except those at 
the conclusion of the article, relating to the possibility of having a general 
codification of the law in England at the present time.— [Ed. M. L. R.] 
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of popular discussion, and without resorting to that very 
dangerous machinery of other countries, — a revolution. We 
have thought, therefore, that it might be useful at the pres- 
ent epoch to place before our readers a general sketch of 
the mode in which the French Law Reformers performed 
their work. Writing in a distant dependency of the British 
empire, where books are scarce, but attempts at codification 
aud law reform have been numerous, we trust that our 
library is sufficiently well furnished to enable us to make the 
sketch as faithful and minute as is required for immediate 
purposes. 

It is difficult in the present day to realize the idea of what 
the judicial establishments and legal procedure of France 
must have been sixty or seventy years ago. Enough appears 
from her own writers to show that, according to the univer- 
sal opinion, the judges were corrupt, the bar pusillanimous, 
and the attorneys versed in every species of chicanery. 
In criminal proceedings, the whole suit conducted in secret 
left the public, the family of the accused, and often the 
accused himself, wholly ignorant of the matters laid to his 
charge. In civil proceedings, where sounder principles of 
practice prevailed, the country was so cut up by-conflicting 
jurisdiction, that no lawyer could decide with confidence as 
to the proper court for entertaining a suit; the eternally 
recurring questions, therefore, on competence and nullities, 
enabled suitors of wealth and influence nearly always to 
baflle their opponents; at least such is the opinion which 
one finds loudly expressed in French literature. Indepen- 
dently of the grand division as to substantive law which ran 
through France, separating the country of the Roman law 
(pays de droit écrit) from the country of customary law (pays 
coutumier), the latter districts varied from one another so 
much as to the customs which prevailed, that a Irench 
writer does not hesitate to say France before the Revolution 
was absolutely without substantive law (dépourvue de lois 
positives), but was governed by usages, customs, and tradi- 
tions, that varied from province to province, from town to 
town, and even from village to village.! ‘This divarication 
of laws, however, might have been bearable if the adminis- 
tration had been good. But in France, from the earliest 
consolidation of the monarchy, a perpetual conflict had been 
in operation between the aggressive Courts of the Crown 
and the Local Feudal Courts, which beyond the pale of the 
ancient patrimony of the dukes of France possessed equal 
and exclusive jurisdiction with those courts which the king 


' Meyer, Institutions Judiciaires, p. 361. 
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created in his own domain. The royal power, however, 
gradually extending itself, a Crown Court, or Justice Royale, 
contrived to locate itself by the side of the Lords’ Court, or 
Cour Seignurial, in nearly every part of the kingdom; and 
as these courts were avowedly regarded as legitimate sources 
of revenue to their owners, we may well imagine the compe- 
tition between two such justice-shops. On the other hand, 
a counter-check to the increasing despotic power of the 
crown was maintained in the thirteen independent Sovereign 
Courts, or Parliaments, which discharged the office of Courts 
of Appeal in their respective provinces, and the not less im- 
portant duty of modifying or annulling by way of decree, or 
of absolutely rejecting by refusing to register, the laws passed 
by the King’s government. 

Such were the elements of confusion as to legal institutions 
which existed in that great country, that loved to consider 
itself, and not altogether without reason, as the leading 

nation, as the source of all intellectual movement, in Europe 
when the Revolution of 1789 occurred. A revolution which 
attacked every abuse, nay every institution, could not fail to 
apply itself to the monster evils of the law; and the early 
proceedings of the Constitutional Assembly and the Conven- 
tion should be well marked by some of our headstrong lay 
reformers, who have no other remedy available but the ery, 
Away with them! away with them! One of the first acts 
of the Convention was to abolish attorneys, —a “disastrous 
law,” as a French writer on procedure pathetically designates 
it, and which certainly seems to have worked very badly by 
making over suitors to a set of low, uneducated, uuprincipled 
fellows, over whom there was no control. I Napoleon accord- 
ingly, on his accession to power as First Consul, abolished 
the new law only six years after it had been passed, and 
to the great satistaction of the nation. We omit mention of 
a number of other wild measures which the revolutionary 
assemblies passed into laws, but which the good sense of the 
nation soon after repealed. 

A really useful act of the Convention, and the source of 
all subsequent improvement in the law, was the appoint- 
ment of Merlin du Douai and Cambacérés, in 1793, to 
prepare a Draft Civil Code, to be laid before the Assembly. 
The work fell principally, we may say entirely, on the 
latter; and on the 9th September, 1794, he laid his report 
before the Convention, with the Code complete. It was 
discussed at no fewer than sixty different ennaess of the 


‘Cambacérés published in that year his Rapport sur le Code Civil, p. 97. 
Paris, 1704. 








124 The Civil Code and its Authors. 


House; but it was strongly objected to by those impetuous 
reformers, and chiefly, as we learn from the memoirs of 
Thibaudau, a member of the Convention, for its savoring 
too much of the practitioner, — ‘ sentant trop [homme du 
Palais.” 'The Draft Code was referred to a committee of 
philosophers; but these gentlemen either quietly laid it on 
the shelf, or lost themselves in empty discussions on first 
principles, — proponunt multa dicta pulchra sed ab usa 
remota.! On the next reconstitution of the government, 
Cambacérés again brought forward the project of a code, 
and made a long speech to the Council of Five Hundred, 
on laying an amended draft of the Code before them.2 
This draft was submitted to all the superior tribunals of 
France, for the criticism of the judges, and, as might be 
expected, elicited an immense mass of divergent opinions, 
A necessary element was evidently wanting amidst such 
conflicts of learning, philosophy, innovation, ‘and conserva- 
tism, — the strong will of a ruler, the practical decision of a 
Statesman, —to educe any positive results; and this was 
soon after afforded, on the accession to power of Napoleon 
as First Consul, on the 18th Brumaire, An. VIII. Napoleon 
had scarcely descended from his war charger, after the 
brilliant forty days’ campaign of Marengo, before he issued 
a decree, by which he appointed an excellent committee, 
consisting of ‘Tronchet, Maleville, Bigot-Préameneu, and 
Portalis, to prepare a revised draft of the Civil Code. 
These are the Redacteurs du Code Civil so often spoken of. 
No time was lost in its preparation. ‘The decree was dated 
24th Thermidor, An. VILL (July, 1800); and, after having 
been circulated throughout the empire, like the previous 
drafts, for the opinions of the profession, the revised Code, 
with the remarks made upon it, was laid before the Council 
of State. The Council referred the whole to their Commit- 
tee of Legislation, consisting of MM. Boulay, Berlier, Réal, 
and others, with the instructions to frame a new draft on 
the materials before them. ‘The Draft Code thus prepared 
was laid before the Council of State, and was discussed 
article by article in those celebrated sittings, at which 
Napoleon presided, and of which so many publications have 
given the account. M. Thiers presents such a lively sketch 
of these discussions, and of Napoleon’s share in them, in 
his late history, that we cannot do better than translate the 


passage : — 


1 De Augm. Scientiarum, L. 8, c. 3. 
® See Projet du Code Civil presente au Conseil des Cing Cents et Discours 
Preliminaire, per Cambacerés, 8vo. Paris, 1796. 
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‘¢ The discussion of the Code Civil at this period (1801) in the Council 
of State was a spectacle that attracted universal attention. Of all the 
wants of France a civil code was the most urgent. ‘lhe former law of 
the land, comprising feudal law, customary law, Roman Jaw, was no longer 
suitable to a society thoroughly revolutionized. The old laws on mar- 
riage, and those lately improvised oa divorce and successions, were neither 
fitted for a new state of society, nor for a regular and moral system. <A 
draft of a civil code had been drawn up by Messrs. Portalis, ‘Tronchet, 
Bigot de Préamaneu (sic), and Maleville. This draft had been sent to all 
the judges for their examination and remarks. In deference to this exami- 
nation, and to these remarks, the draft had been modified, and was finally 
submitted to the Council of State, where it was discussed article by article 
during several months. ‘The First Consul, who presided over the Council, 
and attended every meeting, displayed such method, clearness, and fre- 
quently such depth of views, as took the whole world by surprise. Accus- 
tomed to direct armies, to govern conquered provinces, it was not surpris- 
ing that he showed himself to be an administrator, — for this a great general 
must inevitably be: but to find in him the qualities of a legislator struck 
the world with astonishment. His education in this character had been 
rapidly made. Interesting himself in every thing, because he understood 
every thing, he had obtained from the Consul Cambacérés a few law treatises, 
and, above all, the materials collected under the Convention for the forma- 
tion of the new civil code. He devoured them, as he did the contro- 
versial religious works which he had collected when he was similarly 
engaged with the Concordat. In a short time, classifying in his head the 
general principles of civil law, and combining with these few notions thus 
rapidly acquired his deep knowledge of mankind, his thoroughly perspica- 
cious mind, he enabled himself to organize these important labors, and 
even threw into the discussion a large number of new, sound, and profound 
ideas. Occasionally his insufficient knowledge of the subject led him to 
maintain rather strange notions, but he quickly allowed himself to be 
brought back to the right path by the able men who surrounded him; and 
when, amid conflicting opinions, a question arose as to the soundest and 
most legitimate conclusion, he showed himself the master of them all. 
The chief service rendered by the First Consul towards the completion of 
this noble monument, was his firm mind, his determination to work stead- 
ily at the task, and thus to overcome the two great difficulties which had 
hitherto proved the stumbling-blocks,— the innumerable differences of 
opinion, and the impossibility of working continuously at such an agitated 
period. When, as often happened, the discussion became lengthy, diffuse, 
obstinate, the First Consul would sum up the whole, and settle it by a 
word; and, above all, he obliged them all to work hard, by working the 
whole day long himself. ‘The reports of these remarkable meetings were 
printed and published. Before, however, they were delivered to the min- 
ister, the Consul Cambacérés took care to revise them, and to strike out all 
that might not be suitable for publication, wherever the First Consul had 
emitted any startling opinions, or had treated any moral questions with a 
familiarity of language not suitable for circulation beyond the council 
chamber. ‘The views, therefure, of the First Consul, sometimes cor- 
rected, frequently altered, but always striking, were all that appeared in 
these reports. ‘The public were astonished, and habituated themselves to 
look upon him as the sole author of every thing good and great achieved 
for France. They even felt it a sort of pleasure to contemplate as a legis- 
lator the man whom they had known as general, diplomatist, administrator, 
and in all these different employments superior to most of the world.”’! 


ad 


' Hist. du Cons. et de Emp. v. 3 
11* 
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, liv. xiii. p. 299. 
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A doubt has sometimes occurred to us, whether the lively 
historian has formed the above opinions on a perusal of the 
long and dry legal discussions which took place in council, 

or whether, with the tact of a nisi prius practitioner, and 
the quick intuition of a man of genius, who would trust 
to a “ten minutes’ conversation” for making himself ac- 
quainted with the existing state of a modern science, he has 
not presented us with a brilliant resumé of the opinions of 
his best informed contemporaries upon the subject. Un- 
doubtedly, however, after a conscientious study on our part, 
such as becomes a writer inquiring into foreign laws, of the 
ponderous quartos of MM. Johanneau and Solon,! we find 
no reason whatever for dissenting from the eulogies pro- 
nounced by M. Thiers. 

Our readers may possibly not be displeased to see a speci- 
men of the mode in which Napoleon and the I*rench lawyers 
discussed some of the great questions which arose betore 
them. ‘The following discussion on the marriage of a wife's 
sister may be read with interest, both by the advocates and 
opponents of Mr. J. Stuart Wortley’s measure. 

The article of the Code proposed by the Committee of 
Legislation was as follows: — 

“ En collatérale, le mariage est prohibé entre le frére et la 
seur legitimes ou naturels.” 

The article came on for discussion on 26th Fructidor, An. 
IX. (16th Sept., L801,) when the debate was opened by 


** The Consul Cambacérés, who asked if the prohibition laid down in 
this article extended to brothers and sisters-in-law. 

‘*M. Réal states that the minority of the committee are in favor of this 
extension. 

**M. Portalis explains the views of the minority. 

** He says that the civil prohibitions on marriage between brothers and 
sisters in-law are founded, 

** Ist. On the advantage of extending connections by matrimony. 

**2d. On the necessity of preventing the cerruption of morals which 
creeps in with facility in the train of domestic familiarities, if marriage 
may be allowed to efface the disgrace. 

** 3d. On the evils which spring from the degeneracy of races; for 
experience has shown that this is the ordinary effect of marriages between 
individuals of the same blood; an example of which may be seen in royal 
marriages. 

‘* Prohibitions do not proceed from the ecclesiastical law; the most 
ancient are to be found in the Greek and Roman laws.2 


' Discussions du Code Civil dans le Conseil D’Etat, 3 vols. 4to. Paris, 
1805, 1808. 

2A remarkable illustration of the far-seeing views of the Brahmins of 
India in many of their institutions, may be seen in the careful provisions 
which they have introduced into their sacred laws to prevent the degenerat- 
ing of races by intermarriage. 
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‘‘The prohibition on a marriage between the aunt and nephew was 
introduced by Theodosius. The laws of the church did not apply to 
them till a late period, when they began to interfere with marriages ; up 
to that period the sovereign alone accorded dispensations ‘The first dis- 
pensation given by ecclesiastical authority was that granted by Pascal II. 
to the King of France, about the end of the eleventh century. Princes 
only had recourse to the Pope, because it appeared to them unseemly, that 
they should grant to themselves a dispensation from Jaws which they had 
established. We find even in Cassiodorus and Marculfus the formulas 
which were still in use. Prohibitions and dispensations, therefore, belong 
entirely to the civil law; now, the minority of the committee has not 
discovered any reason for limiting the prohibitions hallowed by the feel- 
ing of so many ages, and founded on weighty arguments, nor, on the 
other hand, for depriving government of the right of dispensation 

‘*M. Emmery replies that the majority of the committee does not deny 
the right of government to grant dispensations, but it considers that the 
Jaw as to prohibitions ought to remain in the state in which it now is, in 
order not to introduce any inquietude and disfavor, as to marriages actually 
contracted amongst individuals to whom the prohibitions would extend. 
The majority, however, thought that a marriage between aunt and nephew 
ought to be forbidden, because, as the aunt, to some extent, supplies the 
place of a mother, it would be difficult to reconcile the respect which a 
nephew owes to his aunt with the respect which an aunt would owe to the 
nephew, if he became her husband. ‘The same reason does not apply to 
the uncle and niece. There is no reason for forbidding marriages between 
brothers and sisters-in-law ; and even the interests of children require that 
these unions should be permitted; for childien would find in the brother 
or sister of their father or mother the care and affection of their own 
parent. As to the necessity which has been alleged of preventing the 
effects of too familiar an intimacy, the same argument would forbid mar- 
riages between cousins. 

** The Consul Cambacérés observes, that although the committee found 
their proposal on the inconvenience which would result from altering the 
present state of the law, they depart from their own principle by forbid- 
ding marriages between nephew and aunt. 

‘*M. Boulay observes, that under particular circumstances marriages 
between brothers and sisters-in-law might be justified, but to allow them 
generally would be to introduce discord into families, and to create au 
interest in such relatives to encourage the divorce of their brothers or 
sisters. 

‘**M. Cretet remarks, that the question of dispensations has not been 
sufficiently examined. Dispensations would becoiae a mere empty form, 
if the law did not determine the cases in whieh they might be obiained ; 
otherwise they would soon become the rule instead of the exception. ‘The 
law ought to prohibit absolutely that which is injurious, and to leave indi- 
viduals to act according to their discretion in that which is not so. 

‘*M. Réal states that the majority only consented to the prohibition of 
marriage between aunts and nephews, on the condition of dispensations 
being allowed. The Prussian code limits this prohibition to the case of 
aunts who are older than their nephews, and even then it allows of dis- 
pensations. He admits that prohibitions had not been introduced by the 
church; but it could not be denied that her ministers had readily availed 
themselves of them, and had acquired in them a species of property, from 
which they had excluded the civil power, and over which, eveu now, they 
claim to rule without any interference. 

‘*M. Boulay says, that prohibitions and dispensations are so completely 
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civil institutions, that Claudius was compelled to obtain a decree from the 
senate to marry his niece Agrippina. Historians have observed that this 
example was not followed. 

‘*The Consul Cambacérés observes, that the main question is, as to 
marriages between brothers and sisters-in-law, and the point to determine 
is, whether it is more inconvenient to include them in the prohibition, or 
to leave them in the limits marked out by the existing law. 

**'The marriages which may have been contracted under the law of 

792, formed no obstacle to extending the prohibition; there was no reason 
for fearing that they would be looked on with an evil eve; every one 
knows that the law is never retrospective ; and for this reason it always 
speaks in the future tense. What has been said as to the interests of 
children who find a second mother in their aunt, is only true of a very few 
cases; motives of a much less respectable character usually lead to these 
marriages; and, in a country which allows of divorce, it is to be feared 
that the possibility of terminating an existing marriage, joined to the 
power of intermarrying, may lead to improper connections between bro- 
thers and sisters-in-law, and destroy the peace of families. At the utmost, 
such relations should not be allowed to marry unless the marriage has 
been dissolved by the death of one of the parties; there could be no 
greater scandal than to allow them to free themselves by divorce, in order 
tu rush into the arms of their brother or sister-in-law. Besides, by the 
use of dispensations, all the inconveniences of prohibitions vanish. At 
all events, if the feeling is against absolute prohibition, the cases in which 
it was allowable should be specified. 

**’The Minister of Justice states, that the facilities given by the law of 
1792. to brothers and sisters-in-law had, in fact, introduced dissension 
into families, and was the principal motive for the applications for divorce 
to the Jaw tribunals. 

‘*M. Berlier admits the prohibition of marriage between brothers and 
sisters-in-law where the first marriage has been dissolved by divorce ; but 
thinks the prohibition should not be carried further. He objects to the 
subsidiary arm of dispensations ; it is well known that formerly they were 
a mere formality, and could be obtained by every one who was able to pay 
for them. He did not doubt that the present government would be able to 
diminish the abuses as to dispensations; but in matters which relate to 
public morality there can be no compromise. ‘Therefore, marriages should 
be allowed between brothers and sisters-in-law, if usage is not opposed 
to them; in which case they ought to be forbidden, without allowing either 
exceptions or dispensations. M. Berlier votes for the absolute permission, 
and rejects any thing exceptional or founded on dispensations. What 
would be the ostensible ground foz such dispensations' As in former 
times pregnancy would be alleged,’ and then the permission would be 
granted; but such a reason would encourage laxity of morals, as an illicit 
commerce would thus become the means of obtaining dispensations. Now 
it would be much better that the law should openly allow a thing not 
essentially wrong, than say public morality forbids it, and at the same 
time place alongside of the injunction a legal method of violating it. ‘This 
is the latest view taken by the law, and it is sound. 

‘*M. Tronchet observes, that sound morals require the prohibition of 
marriage between brothers and sisters-in-law, in order to prevent the 
inconveniences arising out of close domestic relations; but. nevertheless, 
he only adopts this view on the condition of dispensations being allowed ; 
otherwise he should prefer these marriages being allowed generally. 

‘*M. Maleville states, that all the judges are opposed to this species of 
marriage. 
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‘The First Consul sums up the different propositions, and puts them to 
the vote. 

‘* The Council resolves — 

‘1. Marriages between brothers and sisters-in-law shall be prohibited. 
‘**2. No dispensation shall be allowed for such marriages. 

«3. Marriages between uncles and nieces shall be prohibited. 


* 4. Dispensations for such marriages may be gr: a “d. 


‘5, Marriages between aunts and nephews shall be prohibite ad. 


“Gg. Dispensations for such marriages may be granted.’ 


In order to understand this discussion thoroughly, it 
should be recollected that the Convention had introduced a 
law in 1792, giving permission for brothers and sisters-in- 
law to marry, “and ‘had at the same time conferred on mar- 
ried couples the largest and almost uncontrollable powers of 
divorce. 

The character displayed by Napoleon in this discussion is 
very remarkable. On a general subject, whereon every 
man of the world must have an opinion, and on which th 
opportunity to talk by a chattering chairman would bite 
been irresistible, we find perfect silence maintained; but at 
the close the whole discussion was summed up by him, 
and brought to aclose by four beautifully concise proposi- 
tions.! 





! The Review gives the discussion upon the subject of adoption, in which 
Napoleon took a more active part, and his speeches afford a good specimen 
of his legal argumentation. The proposition had been ‘ to allow adoption 
by married people who were childless, and who had been married ten years, 
or who were past fifty years of age,” and the question now discussed was, 
Whether the right of adoption should be maintained, or entirely abolished. 
The First Consul, having ascertained by inquiry, what were the views of 
the Judges on the question, what was the old law, and what acts had been 
passed thereon since 1792, observes, — 

‘‘ That opinions are still too much divided to enable them to discuss the 
terms of the law ; that, as things stood, the discussion should bear on the 
principle. 

‘The proposed system of adoption was perhaps too complicated : there 
Was no opposition to a simpler system ; but to reject adoption altogether was 
to leave too great a gap in the civil law. 

“Tt has been objected, that it is impossible to dispose of the person of a 
citizen without his consent, and a minor is incapable of giving his consent. 
‘*But there is no reason why the consent given by a minor should be 
more than provisional; but the minor preserves the right of refusing or 
accepting the adoption when he comes of age, and let the judgment which 
changes his status be deferred to that period ; let this judgment only afiect 
the transmission of name, and then it becomes unnecessary to sanction the 
adoption, by any act of the Legislature ; the authority of the tribunals is 
sufficient. 

* * * «That, so far from adoption being the consequence of a system 
where nobility prevails, it has been in republics that it has chiefly flour- 
ished. 

‘« Besides, the modifications proposed place it in harmony with the order 
of things which had been long prevalent in France. It is nothing but a 
simple transmission of name and fortune ; a transmission which has fre- 
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3y discussions such as these, and by daily sittings, — for, 
in L802, Napoleon caused a committee from the tribunal, 
and the committee of legislation, to meet every day at the 
house of Cambacérés, —in little more than two years from the 
Code being laid before the Council of State; namely, on the 
5th Mareh, 1803, the First Consul was able to present that 
body of law to the nation, which, under the various names 
of Code Civil, Code Napoleon, and Code Francais, has been 
the law of the nation ever since. ‘The other codes followed 
in due suecession. The Code de Procédure, which was 
principally the work of Cambacerés, appeared in 1506; the 


quently occurred at all times, and which has never been accused of trans- 
forming the adopted child into a monstrosity. 

‘¢ Adoption also has always existed in the provinces ; with this distinction, 
however, that by law it did not transmit the name of the adopting tather of 
the child, but in fact the name was acquired by the adopted child because 
no one contested it. 

‘¢ Adoption, it has been said, only feeds vanity. 

‘‘Tt has more substantial advantages: it is useful in preparing for old 
age support and attentions more to be relied on than can be expected from 
distant relations ; it is useful to the childless merchant and manutacturer, in 
creating for him an assistant and a successor. 

‘The power of bequeathing does not create the same ties during the life 
of the testator; after his death, it does not transmit his name. Neverthe- 
less, feelings more noble than vanity, — such as affection, esteem, senti- 
ment, — may prompt a man to create this sort of connection with one whom 
he may deem worthy of it. It makes no alteration in our manners, as it is 
confined to regulating the right which already exists of conferring one’s 
name on another; it stimulates old age to educate youth, and at the same 
time encourages the latter; it forms good citizens for the state; it is a 
necessary institution for the professions. 

‘¢ The objections against the adoption of minors fall to the ground, because 
it is proposed that only majors should be adopted. 

‘¢ The adoption of majors is only startling in the cases where the adopted 
child has not been educated by the adopter. 

‘‘The possible regrets of the adopting father have been alluded to; but 
repentance is a possible consequence of every human action. 

‘We may repent a sale, a gift, or marriage. At all events, there is no 
resource in adoption for the adopting father ; he may cut down the adopted 
child to its legitism. 

‘The only objection, then, to adoption, is the disappointment of rela- 
tives. 

‘« But this effect cannot be ranked in the list of evils: the interest of col- 
laterals is null ; and indeed, on close calculation, it is rather favored by 
adoption than by a simple gift of the whole estate ; for the identity of name 
establishes relations between them and the adopted, which, under certain 
circumstances, may turn out advantageous to them. 

‘‘ The happiest effects of adoption are to give children to the childless, a 
father to orphans, and to bind up intancy with old age and maturity. 

‘Such being its effects, adoption belongs rather to the law of persons, 
than to legislation on property.” 

Napoleon's views. were carried out in the Code, but the reviewer states 
that the arguments of those who opposed the institution, as unconformable 
to the manners of the day, were the most sound; and that French writers 
say that the law has remained chiefly a dead letter. 
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Code de Commerce, 1807; and the Code Penal and Code 
d’Instruction Criminelle at subsequent periods; and the 
work is still in operation, the Code Forestier having appeared 
in 1827, which is the latest date of which we have any new 
code, though possibly more have appeared. 

On taking a close inspection of the qualities brought to 
the task by the French lawyers, to whom Napoleou’s Codes 
are chiefly due, we are struck by two facts; Ist, the advanced 
age of these law reformers; 2d, their strongly marked con- 
servative opinions. 

With the exception of Cambacérés, all the others were 
well passed fifty years of age; the venerable 'Tronchet was 
seventy-five years old, when the discussions in the Council 
commenced. It would seem that while for the more brilliant 
achievements of genius, for the production of an epic poem, 
or a glittering career of conquest, extreme youth may suilice 
(Conde won the battle of Rocroi at nineteen, Alexander died 
at thirty-three); the more sober business of legislation re- 
quires at jeast half a century of experience in the world’s 
ways. 

So also a strong tinge of conservatism was probably essen- 
tial when the laws and customs of twenty centuries had to 
be moulded into form, especially after the rude and reckless 
innovations which the reformers of the Convention had 
introduced. ‘The great principles of human nature remain 
exactly the same as when rules for conduct were delivered 
by Moses and Manu, by Minos and Mahomed; and it is 
vain to expect any brilliant discovery by which crime may 
be averted through some nostrum of moral vaccination, and 
virtue established, as it were, by patent. 

Of all the lawyers who contributed to the confection of 
Napoleon’s Code, the most distinguished place undoubtedly 
belongs to Cambaceres. The English reader has been so 
accustomed to hear this name associated with ridiculous 
stories founded on his gourmandism and vanity, that it is 
diflicult to attribute it to a great legislator and undoubted 
benefactor to mankind. Certainly it must have been a 
ludicrous sight to see the little man in full court dress, and 
covered with orders, vibrating in his daily walks in the Valais 
Royal, and attended by his two satellites, who duly laughed 
at his good jokes and ate his good dinners. It must have 
been more ludicrous still to observe him at his weekly 
receptions, when, in the absence of Napoleon, he did the 
honors of the empire; and, as Prince of Parma and Arch- 
Chancellor, he strutted through his brilliant sadons preceded 
by two gentlemen of the chamber in court dresses, with gold 
chains round their necks, and all that was distinguished in 
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Paris standing up in his presence. His remark to an old 
friend of a more simple régime paints his social character to 
the life: —“ Devant le monde appelez moi votre Altesse, et 
dans Uintimité seulement Monseigneur.” ‘The joke told of 
him by Bourrienne, also, is so good that it may bear repeat- 
ing. ‘The Council on one occasion sitting till very late on 
some important business, Napoleon observed that his imperial 
chancellor was becoming extremely agitated and uneasy, 
and at last, that he seized a piece of paper on which to write 
down his ideas: Napoleon, who, by the bye, never attained 
the nice conduct of a gentleman, snatched the paper out of 
his hand as soon as it was written, and found that it wasa 
note to Cambacérés’ cook, with this important dispatch, 
** Gardez les rétis, les entremets sont perdus,”’ — the point of 
which becomes more intelligible to the English reader, when 
he recollects that at French dinners the side dishes present 
themselves at the fi-st course, the rééi at the second. 

Such foibles, however, as we have been alluding to, were 
merely on the surface; they were compatible with profound 
knowledge of the world, great learning, indefatigable powers 
of application, and administrative talents of the highest order. 

We have already seen that the first draft of the Code 
Civil in 1794 emanated from him; and from that period till 
its appearance ten years afterwards, his labors upon it must 
have been incessant. With justice, then, does his biographer, 
M. Durozoir, attribute to him the chief merit of the Code 
Civil, and, in addition, the excellent judicial organization 
which followed it.! Cambacérés, indeed, appears to us to be 
the type of that most useful class of men, so much needed 
by government, so little appreciated by the public, — faithful 
administrators. Without zeal, without enthusiasm, without 
any strongly formed opinions, he had all the talents and the 
principles which enabled him to render inestimable service 
to the State which employed him. He never withheld the 
honest expression of his opinion, even from the impetuous 

Napoleon, however unpalatable he might know it would 
prove; but having done so, and contrary views to his own 
prevailing in Council, he performed his duty in carrying 
them into execution with as much energy and good grace as 
if they had been his own. He died in 1824, of apoplexy, 
aged sixty-seven, leaving an immense fortune. 

“M. Portalis probably holds the next place, both from the 
amount of labor bestowed by him, and the extent to which 
his opinions prevailed, in the preparation of the Code. Born 
in 1741, and of strong conservative ‘20a it was his lot 


1 La a Biagnehie Universelle, Supplement, ad voc. 
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as a barrister, before the Revolution broke out, to be pitted 
against two celebrated literary men, who each conducted 
their own suits. — Beaumarchais and Mirabeau. Men of 
talents such as these, and unscrupulous in the use of them, 
as we know the author of Figaro, and the revolutionary 
demagogue to have been, are not exactly the — that 
a steady-going barrister would willingly encounter; but 
Portalis appears to have escaped unhurt in either passage at 
arms, and, indeed, to have completely worsted the brilliant 
Mirabeau by his forensic tact. With Beaumarchais, — whose 
attacks on Judge Goézman, the Parliament, the witnesses 
arrayed against him, had arrayed all the laughers of France, 

and they form the nation, on his side, — we do not find in 
that most amusing volume of this author’s works, which 
contains a report of the suit, that any attempt is made to 
involve Portalis, who was counsel against him, in his un- 
sparing invectives and ridicule, otherwise universal. In the 
Council of State, Portalis was the strenuous defender of the 
Roman law against the advocates of local usages, and he 
attacked wnsparingly the innovations admitting of divorce 
and adoption which had been introduced by the Convention. 
The “ Discours Préliminaire,” which appeared to the Code 
Civil, and which has been much admired, also emanated 
from Portalis. 

The venerable Tronchet, whom Mirabeau used to call the 
Nestor of the aristocracy, also rendered invaluable services 
to the formation of the Code. Born in 1726, his practice as 
an advocate seems chiefly to have been confined to Chamber 
Counsel; but his authority as a jurist ranked most justly 
high, as we have good ground for ascertaining by his pithy 
remarks during the two years’ discussions in the Conseil 
d’ Etat, of which he was a most assiduous attendant. 

T'wo other distinguished barristers, MM. Bigot-Preameneu 
and Maleville, complete the group of leading jurists whom 
we may look upon as the chief authors of the Code. M. 

sigot, like his colleagues, was far from belonging to the 
movement party; and Napoleon afterwards selected him for 

his Minister of Religion, chiefly, as he himself confessed, on 

account of his name! M. Maleville, whom accident places 

last in our list, was also a most active and useful collaboreur 

in this work of legislation. He published a valuable work 

on the discussions which took place in the Council, which is 

considered standard, but which, unfortunately, we have not 

seen.! 


1 Analyse raisonnée de la iit du Code Civil au Conseil d’Etat, 
4 vols. Svo. Paris, 1804, 1805. 
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We have left ourselves but little space to point the moral 
which we desire to draw from the above sketch. Are there 
in England materials — men — the strong governmental will 
— which are requisite for producing a great legal monument, 
such as the genius of Napoleon knew how to erect? It is 
impossible to avoid perceiving that France possessed certain 
creat advantages when she commenced upon the task of con- 
solidating and systematizing her law. ‘I'he two great evils 
that oppressed her consisted, as we have perceived, in the con- 
flict of laws, and the conflict of jurisdictions, which prevailed 
throughout the country ; but the | latter of these evils was at 
once extirpated by the Revolution, which flung to the winds 
every remaining vestige of feudalism. So with respect to 
the substantive law, directly an authority arose with sufli- 

cient power to decide between two contesting systems, abun- 
dant materials existed ready to the hand of the legislator, on 
which codification might proceed. "The Roman law being 
the basis of the civil system, both in the pays coutumier and 
in the pays de droit écrit, the reformers of the Revolution had 
within their reach the whole of the systematic and institu- 
tional writers of the continent on the Corpus Juris, from 
whom orders, arrangements, divisions, and definitions were 
deducible at will. Pothier’s works alone formed a store- 
house, from which a great portion of the French code was 
furnished forth. Moreover, the difficulty which is now 
pressing on the English public, arising trom the want of 
a simple and uniform system of procedure, was not at all 
felt in France. Louis XIV., so long back as 1667, had 
succeeded in introducing an ordonnance, which established 
uniform procedure throughout the kingdom. ‘This proce- 
dure, though in our view defective in several particulars, 
was nevertheless framed on scientific principles by the ablest 
magistrates of that period, and it is described by M. Carré, 
whose work we have placed at the head of this article, as 
Le résultat dela science, et dela méditation la plus profonde.” 
The code of procedure, framed by Cambaceres, tollows the 
ordonnance almost servilely, and all the great peculiarities 
of French civil law proceedings, — the judge- -reporter, to 
whom, on a curia advisari vult, the cause is referred, the 
judge-advocate, or ministére publique, the strong bias against 
vivd voce evidence, the reference of commercial disputes to a 
lay tribunal, of domestic disputes to a family council, — all 
hold their place in the new code as firmly as in the old prac- 
tice. Our own system, on the other hand, with a richer re- 
pertory of jurisprudence, as Bentham himself confesses, than 
the law literature of any other country contains, is neverthe- 
less a rude and indigested mass of wealth, as to which almost 
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the only arrangement ever applied has been alphabetical and 
mechanic. 

Again, we are equally to seek in England for a set of 
Tribonians. Our judges, it is true, are sufficiently well en- 
dowed in years and conservatism to fit them for the task; 
but we have heard of late, on very high authority, and we 
know of the fact aliunde, that the greater portion of them 
cannot bring themselves to the contemplation of a reforming 
besom with any equanimity. Our leading advocates, on the 
other hand, are so engrossed with professional business, they 
are moreover, from the division of labor which of latter 
years has prevailed, so cut up into sections, that they are 
unable, and become gradually unfitted, to apply the large 
comprehensive views which are required from the legislator. 
The fact cannot be denied that our system produces what in 
French we call specialités ; the result may be that we can 
boast of greater perfection in the class advocate, and in the 
class judge, than our neighbors; but it is possibly incom- 
patible with these special excellences to find the develop- 
ment of that order of faculties in which the tendency is 
predominant to regard particulars only in subordination to 
the whole. 

Nevertheless there is ground for hope. Unless we are 
much mistaken, an order of men is springing up in England, 
from whom great services to the commonwealth in system- 
atizing and organizing our law, may be hereafter obtained. 

The County Court Judges, by being withdrawn from en- 
grossing professional labors at an earlier period of life than 
their superior brethren in the ermine, will run less risk of 
having 

‘¢ Their nature 
Subdued to what it works in, like the dyer’s hand :” 


and, moreover, from having a wider opportunity, and possibly 
more active motives, to take larger generalizing views of the 
judicial office, and of the benefits it is capable of rendering to 
suitors, than any professional class which has hitherto existed 
in England, — may probably supply, at no distant epoch, a 
body of practical jurists to whom the great work of systematic 
reform may be safely confided. Nor even now do we think 
that instruments are wanting to commence this great task. 
One name will immediately occur to all the readers of this 
journal, to all who have watched the progress of law reform 
since the delivery of the great speech on the subject in the 
House of Commons, in 1828, by Henry Brougham. Most 
gladly would we see the clear mind of Lord Lyndhurst 
engaged in sucha work. ‘The Lord Chief Justice of Eng- 
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land, also, if he could be spared from the duties of adminis- 
tration, would be able, with his mastery of the common 
law, to render more service probably than any man in the 
empire in stripping bare antigui juris fabulas, and retaining 
for us the substance of the good old Teutonic system, under 
which our country has flourished. Lord Cranw orth would 
supply not only good law and equity, but sound reason. 
May we also take the liberty of mentioning Mr. Justice Erle, 
whose practical good sense, and sturdy adhesion to the ends 
of justice, are always so conspicuously shown when the 
technical hair-splittings of an obsolete system are brought 
before the tribunais? Other names too occur to use in 
abundance: Lord Denman, whose powerful intellect is 
bright as ever; Mr. Pemberton Leigh, whom, though 
ambition might not stimulate, the love of country might 
persuade, to give to it his labors; Sir Edward Sugden, 
thoroughly master of one department; and one or two 
others, whose valuable labors in the Indian Law Commission 
and Legislative Council are not so well known in this 
country as they deserve. Nor is it fair to omit, even in this 
review, a reference to the Law Amendment Society, the 
list of whose active members would well furnish much 
useful help. 

But where is the strong government, the “particle of 
divine spirit,” to organize such a commission as we have 
been foreshadowing? Here at length we arrive at a chasm 
which we feel unable to bridge over. Unfortunately, in the 
present day, the business of government has become so 
absorbing, the empire over which our ministers have to 
extend their vigilance is so extensive, that the head of every 
department is completely engrossed by the current details of 
the day. It is not the function of this journal to intermeddle 
with the party politics before our eyes. to point out the 
short-comings of the one leader, or to herald the promises of 
another; byt steadily keeping our eyes on one great object, 
—the improvement of the laws of England, —to which for 
many years our energies have been directed, we assert that 
the expression of the wish of the people in this matter will 
be sufficient to enable any minister to take the necessary 
steps for accomplishing this great work. And this, at all 
events, is certain, that the minister or government, who may 
undertake this duty, will gain possession of a field in which 
indeed a champion is required, and where undying honor 
awaits the victor. 














Recent American Decisions. 


District Court of the United States, District of California, 
March, 1852. 


Atuten T. Witson v. Henry A. Pierce. 


The 11th section of the Judiciary Act (1789) applies to the Cearts of the United 
States sitting in Admiralty, as well as when sitting in Equity and Common Law, 

The libellant brought his libel in personam against the respondent, and joined 
other parties as trustees. Process of fereign attachinent issued, according to the 
prayer of the libel, against the respondent and the supposed trustees. The mar- 
shal returned, as to the defendant, non est inventus, and that he had attached his 
goods, eilects and credits, in the hands of the trustees. The respondent, by his 
proctor, pleaded specially to the jurisdiction of the court, that the defendant 
was a citizen of another State, and then domiciliated therein ; and was not found 
within that district at the time of serving the writ: Held, that it was a civil 
suit, against an inhabitant of the United States, commenced by original process, 
and, as such, within the prohibition of the Lith section of the Judiciary Act. 

The case of Clarke v. The New Jersey Steam Navigation Co, (1 Story, 531,) 
considered, 

Te facts of the case suiliciently appear in the opinion 
of the court, which was given by Horrmany, J. 

This was a libel in the admiralty, founded on an alleged 
breach of a maritime contract. The libel, after setting out 
the cause of action, prays that process in due form of law, 
according to the course of this court in cases of admiralty 
and maritime jurisdiction in suits in personam, may issue 
against the said defendant, to compel him to appear and 
answer on oath, all and singular, the matters, &c. ; and that 
the court will be pleased to decree that the said defendant 
pay to the said libellant his damages, and that the said 
libellant be satisfied out of the goods and chattels, lands and 
tenements, moneys and credits of said defendant in the 
hands of Upham & Post, (garnishees,) and for his costs and 
charges. Process of foreign attachment issued in aceord- 
anee with the prayer of the libel, ayd the marshal returned 
that the defendant was not found, and that he had attached 
his credits and effects in the hands of the garnishees named. 
To this process the defendant, by his proctor, appeared 
under protest to the jurisdiction, and filed his exceptions to 
the libel, on the ground that the defendant is a citizen of 
another State, and now domiciliated therein. 

It is not claimed that the defendant was an inhabitant of 
this district, or that he was found here at the time of servy- 
ing the writ. The important question then to be deter- 
mined, is, Can a process of foreign attachment legally issue 
in the admiralty against a citizen and inhabitant of the 
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United States, in any other district than that whereof he is 
an inhabitant, or in which he shall be found at the time of 
serving the writ? The proceeding by way of foreign 
attachment, which in England rests only on the customs of 
London and Exeter, is demonstrated by the court in Manro 
&§ Almeida, (10 W heat. 473,) to be a familiar and author- 
ized method of exercising admiralty jurisdiction. It does 
not owe its origin to any local customs of England, but it 
is derived from the same sources as those which furnish 
the other elements of admiralty powers. 'The authority, 
therefore, to attach the property of non-residents, which in 
courts of common law results either from special custom or 
statutory provisions, (Com. Dig. Attachment, B. D.) in this 
court is derived from the usages and practice of Courts of 
Admiralty and civil law, which, as contra-distinguished 
from those of courts of common law, regulate the modes of 
proceeding in the maritime tribunals of the United States. 
(Act of 1792.) 

The Supreme Court, in the case above cited, in deciding 
that the process of foreign attachment has ‘the clearest 
sanction in the practice of the civil law, rely not only on 
the fact that it has been resorted io in one, at least, of 
the courts of the United States, (Bee’s Adm. R. 60, 64, 
186, 241,) but also on the explicit declaration cf a work of 
respectable authority and remote origin, which has been 
universally recognised as among the best books on the 
practice of Admiralty Courts. In Clerke’s Praxis, (Part IL. 
Tit. 28,) it is said, “If the defendant has concealed him- 
self, or has absconded from the kingdom so that he cannot 
be arrested, if he have any goods, merchandise, ship, or 
vessel, on the sea or within the ebb and flow of the sea, 
and within the jurisdiction of the Lord High Admiral, a 
warrant is to be impetrated to this effect, viz: to attach 
such goods or ship of D., the defendant, in whose hands 
soever they may be, and to cite the said D. specially as the 
owner, and all others who claim any right or title to them, 
to be and appear on a certain day to answer unto P. ina 
civil and maritime cause.” 

By comparing the foregoing extract with the decision of 
which it forms the basis, it will be seen that the Supreme 
Court held that the process of foreign attachment might 
issue against the credits and effects of an absconding debtor 
who had fled beyond the jurisdiction, and against whom no 
means of redress remained unless by process of attachment. 
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Such, in fact, were the allegations of the libel, and by the 
marshal’s return it appears that the monition had been 
served by leaving a copy at the “late dwelling-house of 
Almeida, the defendant.” The case of a similar process, 
against an “inhabitant” of the United States and a resident 
of another district, was not before the court. Dr. Brown, 
however, in his Treatise on Civil and Admiralty Law, (vol. 
ii. p. 434,) speaks of the easy and eflective remedy (by 
process of foreign attachment), provided by the ancient 
practice of the Admiralty Court in cases where the person 
against whom a warrant has issued cannot be found, or 
lives in a foreign country. This proceeding, though not 
authorized according to Huberus, (/luberus de in jus 
vocando,) by the example of the civil law, he commends 
as salutary and effective ; and though in latter times it has 
fallen into disuse in England, he laments the great mischief 
accruing to commerce from the want of it. (Brown’s Civil 
and Adm. Law, ubi sup.) If, then, the point to be decided 
were, whether the process of foreign attachment is in 
accordance with the principles, rules and usages of Courts 
of Admiralty, the case of Manro § Almeida, as well as 
those of Bouysson et al. v. Miller et al., (Bee’s Rep. 187,) 
and the “ Invincible,” (2 Gall. 29,) would leave no room 
for doubt. 

But it is urged that the prohibition contained in the L1th 
section of the Judiciary Act of 1789 presents an insuperable 
obstacle to the exercise of jurisdiction in the case under 
consideration. By that section it is provided that “No 
person shall be arrested in one district for trial in another, 
in any civil action, before a Circuit or District Court, and 
on civil suit shall be brought before either of said courts 
against an inhabitant of the United States, by any original 
process, in any other district than that whereof he is an 
inhabitant, or in which he shall be found at the time of 
serving the writ.” It is not denied that the defendant in 
this case is an inhabitant of the United States, and that he 
is not an inhabitant of this district, nor is it asserted that he 
has been found within it at the time of serving the writ. 

If this proceeding had been instituted on the common 
law side of this court against a defendant similarly situated, 
there can be no doubt that the court would have been 
without jurisdiction. In the case of Picquet v. Swan, (5 
Mason, 51,) it was concluded, after an elaborate investi- 
gation by Judge Story, that the process of foreign attach- 
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ment, though in accordance with the local practice, could 
not issue from the Circuit Court against a defendant, unless 
he were in the one or the other predicament stated in the 
clause of the Judiciary Act above cited, — that is, unless 
he were either an inhabitant of the district or found within 
it, and this doctrine was affirmed by the Supreme Court 

Toland v. Sprague, (12 Peters, 3U0. ) 

If, then, the restriction contained in the Judiciary Act 
applies to civil suits at common law before the Circuit 
Courts of the United States, does the same prohibition apply 
to a civil suit before the District Court in Admiralty? It 
may be urged that the jurisdiction and modes of proceeding 
of the Admiralty Courts of the United States, rest exclusively 
on the grant in the Constitution and the rules furnished by 
the Process Act of 1789 and 1792;—that as, by those acts, 
the forms of proceeding are required to be according to the 
9p tice of the civil law and the rules and usages of Courts 

f Admiralty, and as the writ of foreign attachment is in 
peer rent with such practice, rules aud usages, the prohi- 
bition clause of the Judiciary Act has no application. But 
by the same Process Act, (29th Sept. 1789,) the forms of 
writs and modes of proceeding in the Supreme Courts of the 
States, respectively, were adopted into the judicial proceed- 
ings of the United States, on the common law side. And 
in the cases of Picquet v. Swan, and Toland v. Sprague, 
above cited, the very point ‘eigal was, that though the 
practice of the $ State courts authorized the proceeding by 
foreign attachment, yet that practice can have no effect 
where it contravenes the positive legislation of Congress ; 
—and that the State practice can be followed only where 
the court independently of it possesses jurisdiction; the 
process acts not having enlarged the jurisdiction, but only 
furnished rules for its exercise. The analogous provision, 
adopting in admiralty and maritime cases the practice of 
the civil law, must, it seems to me, receive a similar con- 
struction. If this reasoning be well founded, it follows 
that the Process Act, which prescribed the modes of pro- 
ceeding in the admiralty cases, conferred no additional 
jurisdiction on the District Courts, and that, if the prohibition 
contained in the Judiciary Act applies to courts sitting in 
admiralty cases, the prohibition was not removed, nor was 
the jurisdiction enlarged by the subsequent adoption of the 
civil law practice and that “ of Courts of Admiralty.” 

Does, then, the prohibition alluded to embrace the 
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District Courts sitting as a Circuit Court of Admiralty? At 
first sight, the language would seem to admit no other 
construction. The terms of the clause are, ‘ No civil suit 
shall be brought before either of said courts, (the Circuit and 
District Courts, ) against an inhabitant of the United States 
by any original process, in any other district than that 
whereof he is an inhabitant, or in which he shall be found 
at the time of serving the writ.” In the case under consid- 
eration, the party sued is an inhabitant of the United 
States: the suit is confessedly ¢x personam, for it is under 
the supposed sanction of the Supreme Court rules regulating 
actions im personam that the attachment issued. ‘That the 
attachment is an original process is evident, not only from 
the fact that it can only issue, by the rules of the Supreme 
Court, as part of, and together with, process to be served 
upon each person, but also from the cases of Picquet v. 
Swan and Toland v. Sprague, where the process of foreign 
attachment to compel appearance was issued from the 
Circuit Court and was held to be illegal, and contrary to 
the prohibition contained in the section of the Judiciary 
Act under consideration. 

But it is urged that, notwithstanding the language of the 
act, there is high authority to support the position that the 
process of foreign attachment can be resorted to in the admi- 
ralty to compel the appearance of non-residents, whether 
found within the district or not; and the cases of Manro 
v. Almeida, before cited ; Clarke v. The N. J. Steam Nav. 
Co., (1 Story, 531); The Same v. The Merchants Bank, 
(6 Howard, 344) ; have been cited. The case of Bouysson 
v. Miller, (Bee’s Adm. R. p. 186,) is also referred to. 

But the case of Manro v. Almeida does not necessarily 
determine the point now before the court. In that case, as 
has been seen, the attachment issued against an absconding 
debtor, and the monition was returned served by leaving it 
at his “late dwelling-house.”” The court did not decide 
that, notwithstanding the 11th section of the Judiciary Act, 
an attachment could issue against an “inhabitant of the 
United States” who was not an “inhabitant” of the 
district where suit was brought, but who was domiciliated 
in another State, and who had not been personally served 
within the district. The object of the prohibition in 
question was, undoubtedly, to secure the inhabitants of the 
United States from suits in the United States courts, except 
in the districts they inhabited, or in which they might be 
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found. It may well be that this exemption does not extend 
to the case of an absconding debtor who has fled from the 
district he inhabited, and from the United States, and 
against whom no other redress remained. 

But the case of Clarke v. The N. J. Steam Nav. Co. 
affords a much stronger confirmation of doctrine contended 
for by the libellant, and has occasioned me the greatest 
perplexity and embarrassment. ‘The point actually decided 
in that case was, that the District Courts, as Courts of Admi- 
ralty, may award attachment against the property of foreign 
corporations found within their local jurisdiction, so as to 
compel the appearance of the corporation to answer the suit, 
or to subject the property attached to the final decree of the 
court. The whole argument turned upon an alleged dis- 
tinction between the case of a private person and that of a 
corporation, and the court held that no such distinction 
existed. But it must be confessed the reasoning of the 
court proceeds upon the assumption, that process of attach- 
ment well lies in admiralty suit against the property of 
private persons whose property is found within the district, 
although their persons may not be found therein, —and the 
court observe, that ever since the case of Manro v. Almeida 
the question has been deemed entirely at rest. But it has 
been attempted to be shown that that decision does not 
necessarily extend to the case of an inhabitant of another 
district not found within the district where suit is brought ; 
nor does Judge Story say in express terms that it covers 
such a case. The prohibitory clause in question does not 
seem to have been cited on the argument as presenting any 
obstacle to the jurisdiction, although certainly some decis- 
ions under it are cited in the opinion of the court. But the 
opinion of the court contains some expressions which, if 
taken without qualification, would seem decisive of the 
present question. ‘The jurisdiction of the admiralty,” 
observes the learned judge, “may be executed not only 
against persons found within the district, but also by 
attachment against their property found within it, although 
their persons are not there. In each case where the court 
acts upon the property, it acts solely im rem, and it is at the 
option of the owner whether he will appear and allow the 
proceedings to go in personam or not.” —‘ Unless there be 
an appearance and a general defence, the decree of the 
court ultimately binds and acts im rem only upon the thing 
which is attached.” (5 Mason, 51.) That such is the 
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effect of the decree, cannot be questioned ; but the point for 
consideration is, Is the suit on that account a suit in rem, 
or rather does it cease to be “A civil suit brought against 
an inhabitant of the United States,” within the meaning of 
the 11th section of the Judiciary Act ? 

The title of the suit is certainly im personam, for it 
names Henry A. Pierce as defendant. The Supreme Court 
rule, which is supposed to authorize this proceeding, is a 
rule prescribing the process in suits in personam, and by it 
the attachment can only issue as part of, or together with, 
process to be served upon the person. But if a proceeding 
by attachment, when the defendant does not appear and 
contest the suit, is to be treated like a proceeding in rem, 
and if, being such a proceeding, it is not within the clause 
prohibiting the bringing of any civil suit before the United 
States courts against an inhabitant of the United States, 
except in the district whereof he is an inhabitant, 1 have 
been unable to perceive why the same argument would not 
justify a proceeding by attachment in the Circuit Courts as 
well as in the admiralty ; and yet in the former it has been 
adjudged to be illegal. See T'oland v. Sprague, above cited. 
In all cases, if the defendant has never appeared and con- 
tested the suit, the proceeding is to be treated to all intents 
and purposes as a mere proceeding im rem, and not as 
personally binding on the party in possession. In Bissell 
v. Briggs, (9 Mass. 468,) Ch. J. Parsons remarks, “If the 
goods, effects and credits attached are insufficient to satisfy 
the judgment, and the creditor should sue on that judgment 
in this State to obtain satisfaction, he must fail, because the 
defendant was not personally amenable to the jurisdiction 
of the court rendering the judgment.” In Kilburn v. 
Woodworth, (5 J. R. 37,) it was held that no suit could be 
maintained in New York, on a judgment obtained by 
default in Massachusetts, in a suit by attachment against a 
defendant domiciliated in New York. In Story’s Conflict 
of Laws, (§ 559,) the same doctrine is laid down, nor is it 
necessary to.cite further authorities to the point. If, then, 
it is urged that the decree in attachment suits in cases of 
default acts in the admiralty only in rem, and therefore is 
not within the prohibition of the 11th section, why is the 
judgment of the Circuit Court in a similar case, which it 
appears has only the same effect, any more within its 
operation? And yet that it is so has been, as we have seen, 
expressly decided. In Toland v. Sprague, (12 Peters, 
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330,) the court say, “The right to attach property to compel 
the appearance of persons, can properly be used only in 
cases in which such persons are amenable to process in 
personam.” If this observation applies to suits in admiralty, 
—and I am unable to see why it does not, —it would seem 
decisive of this case. It is not pretended that the defendant 
here is personally amenable to the jurisdiction. The court 
adds, “‘'That even in case of a person being amenable to 
process im personam, an attachment against his property 
cannot be issued against him, except as part of, or together 
with, process to be served upon his person.” 

It is precisely in this form, and in accordance with this 
principle, that the Supreme Court rule directs process of 
attachment to be issued in the admiralty. It seems hardly 
supposable that process against the person should be re- 
quired to precede or accompany the attachment, had the 
Supreme Court contemplated the issuing of an attachment in 
cases where the writ against the person would necessarily 
be a mere nullity. The more reasonable supposition would 
rather seem to be, that it was intended to restrict the 
issuing of attachments to the cases where, in the language 
of the court above cited, “the persons are amenable to the 
jurisdiction.”” If the clause in the 11th section has any 
application whatsoever to the District Courts sitting in 
admiralty, it must, I think, be conceded that the person in 
this case was not so amenable. 

The decision actually made in the case of Clarke v. The 
N. J. Steam Nav. Co. may perhaps be supported on 
grounds consistent with the view taken of the case before 
this court. Judge Story, as has been seen, held that an 
attachment might issue in the admiralty against the goods 
of a foreign corporation. It may be that the case of a 
corporation is not within the prohibition of the Judiciary 
Act. There is certainly some difficulty in aflirming a 
corporation, as such, to be an “inhabitant” of any district, 
Flanders v. Aitna Ins. Co. (3 Mass. 159); Hope Ins. 
Co. v. Boardman, (5 Cranch, 57); 14 Peters, 60, 122, 
193; and some considerations may be urged to an 
attachment against the goods of a foreign corporation not 
applicable to a similar process against the goods of an 
individual. The proper process against corporations aggre- 
gate was, at common law, by distringas. (Bac. Abridg. 
Corporations, E. 2.) And if they have neither lands nor 
goods, it seems there is no way to make them appear, either 
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in a court of law or equity. T'hursfield v. Jones, (Skinner, 
27, 1 Vent. 367.) The process of distringas is closely 
analogous to that of foreign attachment, (10 Wheat. 196,) 
and it may be that on these considerations an admiralty 
attachment may issue against the goods of a foreign corpo- 
ration, even where the same process could not be allowed 
wainst the goods of a non-inhabitant not found. With 
regard to the case of the N. J. Steam Nav. Co. v. T'he Mer- 
chants Bank, (6 Howard, 350,) it is enough to say, that 
the exception to the jurisdiction, on the grounds we are 
now considering, was not taken, and the authorities are 
clear that the privilege is personal, and is waived by a 
general appearance. Pollard v. Dwight, (4 Cranch, 421); 
Knox v. Summers, (3 Cranch, 496); 5 Cranch, 288; 1 
Peters, C. C. R. 489; 8 Wheat. 699. In the case of 
Bouysson v. Miller, (Bee’s Adm. R. 186,) the objection we 
are considering was not taken nor passed upon by the 
court. 

The only decision which I have been able to find directly 
bearing on the principal question before the court, is Hx 
Parte Graham, (3 Wash. C. C. R. 456.) In that case the 
question arose, whether the provisions of the 11th section 
applied to the District Courts as Courts of Admiralty in prize 
cases; and it was held, by Mr. J. Washington, that they 
did. [t was urged that the restraints contained in that 
section were incompatible with the essential jurisdiction of 
an Admiralty Court, more especially in prize causes; and a 
distinction was attempted to be drawn between the courts 
of common law and equity and the admiralty jurisdiction in 
wize causes. But the court repudiated the doctrine, and 
declared, “That it is confidently believed that such a dis- 
tinction is unauthorized by the laws of the United States,” 
(460.) “The jurisdiction of these courts,” says Mr. J. 
Washington, “in prize causes is limited as to persons, by 
the express provisions of the llth section of the Judiciary 
Act before referred to. Prize proceedings against an 
inhabitant of the United States is unquestionably a civil 
suit, and, if it be against the person instead of the thing, 
the jurisdiction is excluded, unless it be instituted iy the 
court of the district whereof he is an inhabitant, or is found 
at the time of serving process. The manifest policy of the 
judicial system of the United States was to render the 
administration of justice as little oppressive to suitors as 
possible, and corresponds entirely with the construction 
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which confines the process of the courts within the limits 
of the district in which the court sits, and from which it 
issued.” (Page 462.) 

The case from which the above citations are taken 
undoubtedly differs from the one under consideration. But 
the opinion of the court sufficiently establishes the impor- 
tant points that the provisions of the 11th section apply to 
the District Courts sitting in admiralty, and that the limita- 
tion is not removed nor the jurisdiction enlarged by the 
process acts. If these doctrines are correct, it seems to me 
the present case is disposed of. It may further be observed, 
that the prohibition in question is by the act extended to 
all civil cases before either of said courts. If the admiralty 
jurisdiction of the District Court be excluded from its opera- 
tion, the only cases cognisable by the District Courts to 
which it can apply, are suits against foreign consuls, and 
where an alien sues for a tort only in violation of the laws 
of nations or of a treaty of the United States ; —cases which, 
from their own nature as well as their unfrequent occur- 
rence, would hardly seem to call for so express and solicit- 
ous a restriction of the jurisdiction of the court. 

It may be contended that by the second Supreme Court 
rule the foreign attachment is expressly allowed as mesne 
process to be used in suits in personam, and that, inasmuch 
as these rules were prescribed by the court in virtue of acts 
of Congress, they are to be regarded not only as of the 
highest authority, but as legislative enactments intercepting 
and repealing the 11th section of the Judiciary Act. But 
if any inference is to be drawn from the general language 
of the rule, it would rather seem to be, that the Supreme 
Court did not contemplate the issuing of an attachment in 
any case against a non-inhabitant, for it is required to be 
accompanied in all cases by a warrant of arrest, — which, 
against a person not an inhabitant, and not alleged to be 
within the district, would be an idle formality. The object 
of the rules was, to prescribe rules of practice in the Admi- 
ralty Courts of the United States, not to enlarge their 
jurisdiction ; and unless the language of the rules admits no 
other construction, or its provisions no other application, it 
should not be deemed to have repealed an important pro- 
vision of the fundamental and original act under which the 
courts of the United States went into operation. By the 
twenty-third rule of the Supreme Court, it is required that 
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district, and if in personam, the names, places of residence 
and occupation of the parties. If the first allegation in suits 
in rem is necessary to show that the court has jurisdiction, 
(except perhaps in prize cases,) the last allegation would 
seem to be required for the same purpose, and may not 
unreasonably be supposed to have been required that the 
court might see on the face of the libel that the case was 
not within the prohibition of the Judiciary Act. 

It is urged, however, that the practice of issuing foreign 
attachments, in cases like the present, obtains in all the 
Admiralty Courts of the United States, and, therefore, must 
have a solid foundation in law. Whether such be the 
universal practice, I am ignorant. I have attempted to 
investigate its legal foundation, and after great considera- 
tion, have been unable to take the case out of the clause 
in question. But if the practice be as is represented, it must 
excite some surprise that neither in the elementary writers 
nor in the rules of court, so far as I have discovered, is any 
mode of proceeding indicated by which, in the case of non- 
residents, the opportunity of appearing is secured to the 
defendant. In all statutory provisions regulating proceed- 
ings by attachment, some time is always allowed for actual 
or constructive notice; and by the custom of London, it 
seems four successive defaults were first incurred, and then 
the plaintiff only obtained execution for the money in the 
hands of the garnishee, on finding pledges to return it if the 
defendant, within a year and a day, disprove the original 
debt. (Comyn’s Dig. Attachments, A.) But in this case 
the proceeding contemplated is to go on to decree upon 
default therein, after the time usual when the defendant is 
personally served, (ten days,) and to have satisfaction 
thereof forthwith out of the moneys attached. Such a 
proceeding would be virtually ex parte, and, it seems to me, 
would never be allowed in a court of justice. It is urged, 
however, that the evil is, or might be as great, in all suits 
in rem. But suits in rem are instituted in only a limited 
number of cases, and are to enforce a charge on the specific 
thing seized. The presumption of the law is, that the party 
in possession of it for the owners, has the means, as well as 
interest, to defend it from all claims brought against it 
specifically, and the rules of the admiralgy recognise the 
master as a proper party to appear and defend the suit. 
The claims brought to be enforced in rem, are, in almost all 
cases, the obligations created or liabilities incurred by the 
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master, and if personal notice is to be served on any one, it 
should be on him; and this is effectually done by seizing 
his ship. But on other accounts the master is, in suits ix 
rem, the proper party to be notified. By the maritime law 
he is regarded not so much as the agent or mandatory of 
the owners, as the administrator of the property, that is, the 
vessel, intrusted to his care and management. He acts for 
the owners rather in the character of a gerant or active 
partner of a sociélé en commandité, or limited partnership, 
than as their agent. (The Phabe, Ware, 268, and authorities 
cited.) Occupying this relation, there is, therefore, a theo- 
retical propriety, as well as no practical danger, in treating 
a notice to him in suits 7 rem as sullicient. 

But the case of a foreign attachment is wholly different. 
The bailee in whose hands the goods are attached, has not 
the information necessary to enable him, nor the motives to 
induce him, to defend an action against the bailor, having 
no reference to the subject of the bailment, except that the 
goods are attached. Still less has a debtor, where the debt 
is attached in a suit by a third person against his creditor, 
any motive to do more than appear in the court and apply 
the money due from him according to its decree. I think, 
therefore, that the practice in suits 7 rem cannot be invoked 
to authorize the mode of proceeding contemplated in suits 
commenced by attachment, and have arrived at the follow- 
ing conclusions :— 

Ist. That, on principle and authority, the 11th section of 
the Judiciary Act must be deemed to apply to the United 
States Courts sitting in Admiralty, as well as in Equity and 
at Common Law. 

2d. That this is a civil suit against an inhabitant of the 
United States, commenced by original process. 

3d. That, as such, it is within the prohibition of the act. 

I have considered the questions involved in this case 
with the care and attention demanded by its importance, 
and due to the great name of the illustrious judge, some of 
whose observations I have felt obliged to receive with some 
qualifications. If there be any statutory provisions or 
adjudged cases which I have not noticed, my attention has 
not been called to them. In differing from a casual obser- 
vation of Judge Story, I may well feel some distrust of the 
accuracy of my own cenclusions. If I have been led into 
error, I can only regret ‘that the means of correcting it are 
not more easy and expeditious. 
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Circuit Court of the United States, District of Massachu- 
setts, May Term, 1852. 


Otis Norcross Eft AL. v. Puitip GREELY, JR. 


Revenue Law —Duty Chargeable on Commissions, though none are paid — 
Merchants’ Protest, Requisites of. 

The Tariff Act of 30th of August, 1842, explained by the Act of 3d of March, 
1851, provides, that the value of the article upon which the duty is to be charged 
shall be ascertained in a certain manner, and that “to such value or price shall 
be added all costs and charges except insurance, and including in every case a 
charge for commissions at the usual rates.” Held, » 

(ist.) That by the proper construction of this clause of the Act, a commission 
should, in all cases, be added to the invoice value, although in fact no commis- 
sion is paid, and although it ts not customary for the importers of the article in 


question to pay any commission. 

(2d ) ‘That where the rate of the commission charged and added by the collector, 
is that prescribed hy the Secretary of the Treasury as the usual one, that it is 
incumbent upon the merchant to show that it is higher than the rate usually 


paid, when any commission is paid. 
The Act of 26th of February, 1345, requires, that no action shall “he maintained 


against any collector to recover the amount of duties so paid, under protest, 
unless the said protest was made in writing and signed by the claimant, at or 
before the payment of said duties, setting forth distinctly and specifically the 
grounds of objection to the payment thereof.’ The merchant paid duties upon 
commissions, under protest, and the protest set forth this ground of objection 
alone to such payment, that the merchant ‘“ pays no such commission ;" held, 
that the protest was insufficient, and that consequently the action could not be 


maintained. 
The merchant, in his suit to recover duties paid under protest, must he confined to 


such grounds of objection to the payment thereof as his protest contains, 


Tne facts of the case sufliciently appear in the opinion 
of the court, which was delivered by 

Curtis, J.— This is an action for money had and 
received, to recover from the collector of the port of 
Boston, an excess of duties paid under protest by the 
plaintiffs, upon the importation of parcels of crockery ware, 
made at different dates, the earliest on the 22d day of 
February, 1851, and the last on the 28th day of April, 
1852. The complaint is, that in valuing the merchan- 
dise for the assessment of duties, there was added to the 
invoice cost, and to the other charges, a commission of 
two and one half per cent. 

The plaintiffs have introduced evidence, tending to 
prove, that for many years the usual course of trade, 
between England and the United States, in this species of 
merchandise, has been, for the dealer here to give orders 
for the particular articles desired by him, either to the 
manufacturer in England, or to some person here who was 
a correspondent of one or more of the English manu- 
facturers, and accustomed to receive orders in tieir behalf. 
These persons have sometimes been agents of particular 
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manufacturers, sent here to solicit orders for their em; loy- 
ers. Sometimes they have been persons established in 
this country, to whom different manufacturers have been 
in the habit of transmitting their catalogues of articles and 
prices, together with their rates of discount, and, upon the 
information thus afforded, these persons have made con- 
tracts with the dealers in this country, and either trans- 
mitted the orders, for the execution of such contracts, to 
the manufacturers, or they have been sent by the dealers 
themselves ; and sometimes one of these persons making 
such contracts with the dealers here, and finding that his 
correspondents could not completely execute them, has 
employed an agent in England to purchase in the market 
what was needed to complete the orders received by him. 
It also appears to have occasionally, though rarely, hap- 
pened, that the dealers here send orders to an agent in 
England, when some particular articles are desired, and 
they do not know to what manufacturer to apply to obtain 
them. 

Whien the dealers here give orders to an agent of a 
manufacturer, or to a person established here, who is a 
correspondent of an English manufacturer, or send their 
orders themselves directly to a manufacturer, they pay no 
commission. In the other cases mentioned, in which the 
merchandise is bought in the market, either for the dealers, 
or for the person here who undertakes to supply the 
dealers, a commission is paid; and the evidence tends to 
prove, that, in the absence of a special contract, two and a 
half per cent. is the usual rate of commission, when any is 
paid. 

The legality of adding the amount of a commission, in 
so many of the instances now in question, as occurred 
after the first day of April, 1851, de pe nds upon the first sec- 
tion of the Act of the 3d of March, 1 851, (9 Stat. at Large, 


629.) which went into operation on that day. Eleven of 


the importations having been made prior to that day, ere 
gro by the sixteenth section of the Act of the 30th 

f August, 1842, (5 Stat. at Large, 563). But this differ- 
ence is not material, the language of the two acts teuching 
commissions, being the same, the last act having been 
passed to fix the time to which the valuation should have 
reference, in consequence of the decision of the Supreme 
Court of the United States in the case of Greely v. 
Thompson et al., (10 Howard, 225.) 
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Exch of these acts, after directing the value of the arti- 
cle, in the markets of the country of exportation, to be as- 
certained, further says: “ And to such value or price shall 
be added all costs and charges, except insurance, and, 
including in every case a charge for commissions at the 
usual rates.”’ 

The plaintiffs maintain, that the purpose of Congress 
was to have the value of the article, when ready to go into 
consumption here, ascertained ; that, for this purpose, there 
was to be added to its cost or value abroad the expenses of 
procuring and bringing it here ; that if, from the nature and 
general course of the trade, a charge for commissious is not 
usually in fact incurred, then such a charge does not usu. 
ally enter into, or constitute a part of, the value of the 
article when ready for consumption here ; and, therefore, 
to include a commission in such cases would be merely 
arbitrary, and not in accordance with the object in view, 
which was to ascertain the actual and true value. And it 
is argued, that the language of the act admits of an inter- 
pretation to this effect; not that in every case a commission 
was to be added, but that it should be added only in those 
cases in which it was usual to pay a commission; and in 
every case when added it should be at the usual rates. 

It must be admitted, that this is not the natural meaning 
of the words of the law. A direction to include, in every 
case, a charge for commissions at the usual rates, is certainly 
not complied with if such a charge is omitted in any case. 
The words, “ in every case,” apply to the act of including 
a commission us well as to the rate of that commission. It 
is necessary to find sufficient reasous for the rejection of 
this natural and obvious meaning of the language of Con- 
gress, and the adoption of a different and more restricted 
rule ; and it is not a sufficient reason that the court does 
not perceive the propriety or practical expediency of the 
rule as expressed in a revenue law. A striking illustration 
of this may be seen ina recent case in the Supreme Court of 
the United States." The act of March 2, 1799, sec. 59, (1 Stat. 
at Large, 672,) had directed an allowance of two per cent. 
to be made for leakage of liquors in casks, paying a spe- 
cific duty by the gallon. The taritf act of 1846 had re- 
pealed the specific, and substituted ad valorem, duties on all 
liquors. No reason could be given why the allowance 


1. y. Lawrence, not yet printed, but will appear in 12 or 13 Howard. 
4 








152 Recent American Decisions. 


should be made in the one case and not in the other. But 
the court held, that the deduction could not be made, 
although the effect was to include in the valuation what, 
owing to usual leakage, would not go into consumption in 
this country. 

It is true, that to add a charge for commissions in all 
eases, including those in which it is not usual to pay such 
a charge, may be said to be in some sense arbitrary. 
But an examination of the legislation of Congress on this 
subject, will show that this ebjection is not entitled to 
much weight. The act of the 2d of March, 1799, sec. 61, 
(1 St. at Large, 673,) first prescribed a rule for fixing the 
valuation of merchandise for the assessment of ad valorem 
duties. It required the value to be estimated by adding 
twenty per cent. to the actual cost thereof, if imported 
from the Cape of Good Hope, or from any place beyond 
the same, and ten per cent. on the actual cost thereof if 
imported from any other place or country, including all 
charges, commissions, outside packages and insurance only 
excepted. 

Iam not aware what the practice under this law was, 
and its meaning is not very plain, but it was made plain by 
the act of March 3d, 1817, (3 St. at Large, 369,) which 
enacted, that in all cases where an ad valorem duty shall 
be charged, it shall be calculated on the net cost of the 
article at the place whence imported, (exclusive of pack- 
ages, commissions, charges of transportation, export duty, 
and all other charges, ) with the usual addition established 
by law, of twenty per cent. on all merchandise imported 
from places beyond the Cape of Good Hope, and of ten 
per cent. on articles imported from all other places. 
The acts of April 20, 1818, sec. 4, (3 St. at Large, 434,) 
and March 1, 1823, sec. 5, (3 St. at Large, 722,) while 
they continued to require twenty or ten per cent. to be 
added to the cost, also required the charges to be included; 
but the first of these laws expressly excepted commissions, 
while the last included them among the charges to be 
added. The act of July 14, 1832, sec. 4, 15, (4 St. at 
Large, 590, 593,) repealed the addition of twenty or ten 
per cent., but required that there should be added to the 
cost, or appraised value, “ all charges except insurance.’ 

And, finally, the laws now in question direct that in 
every case a charge for commissions shall be included 
among the charges to be added to the valuation or cost. 
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It thus appears, that in prescribing the rules by which 
the valuation should be made or the cost ascertained, Con- 
gress has not attempted to reach the precise cost or value 
in each ease, or even each class of cases. That sometimes 
an arbitrary sum, twenty or ten per cent., has been added 
to the cost abroad, to cover all charges and expenses of 
procuring the article and bringing it here; sometimes 
this addition has been taken to cover a part only of these 
charges and expenses ; sometimes commissions have been 
directed in all cases to be excluded, and sometimes to be 
in all cases included ; the apparent purpose, in reference to 
these smaller items constituting part of the value here, 
being, to prescribe some convenient general rule which 
would operate fairly in general, but not to endeavor to 
conform it even to classes of cases of importations of some 
particular articles, which are procured so as to form excep- 
tions to the general course of trade. 

It is true, that if commissions were never paid for the 
purchase of merchandise of this kind, there might be 
difficulty in complying with the direction contained in the 
act, which requires the commissions to be at the usual 
rate. If there were no usual rate of commissions for the 
purchase of crockery ware in England, it might then be 
necessary to ascertain whether commissions were paid for 
the purchase of such or similar ware imported hither from 
countries other than England; but I do not understand 
this to be necessary upon the evidence now before the 
court, because, although the evidence strongly tends to 
prove that it is not usual for the dealers to pay a commis- 
sion, it also tends to prove that commissions are sometimes 
paid, and that when paid, the known and usual rate is two 
and a half per cent. I shall therefore instruct the jury: 

1. That the Acts of Congress required the addition of a 
commission in all these cases to the invoice cost, although 
they should find that the plaintiffs, in fact, paid no com- 
mission, and that it is not customary for the importers of 
crockery ware from England into this country to pay a 
commission, 

2. That the rate of commission, added in these cases, 
being that prescribed by the Secretary of the T'reasury as 
usual, it is incumbent on the plaintiffs to show that it is 
higher than the rate usually paid, when any commission is 
paid, otherwise their verdict must be for the defendant. 

It remains to consider the objection taken to the protest. 
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The Act of February 26th, 1845, requires the person pay- 
ing duties, as a preliminary requisite to the maintenance 
of an action to recover them back, to sign a protest in 
writing, “setting forth distinctly and specifically the 
grounds of objection to the payment thereof.” 

The law having confided to the Secretary of the 
Treasury the power to determine, in the first instance, 
what sums shall be exacted as duties, but having also 
secured to the citizen a right of appeal to the judicial 
tribunals from his decision, this act of Congress has 
required the importer, before making the payment, to 
specify, in writing, the grounds of his objection ; and it 
follows, that when his appeal comes to be heard by the 
courts, he must be confined to such grounds of objection 
to the payment as his protest contains. 

Now these protests contain only one ground, viz. : That 
the plaintiffs “pay no such commissions,” as are added. 
There is certainly a great want of distinctness in this speci- 
fication. It may mean that they pay less commissions than 
are added, or that they pay none. Giving to it the most 
liberal interpretation and the broadest popular meaning, 
which, perhaps, under this act of Congress, requiring the 
protest to set forth distinctly and specifically the grounds 
of objection, I should hardly be warranted in doing, still, it 
amounts only to this, that the plaintiffs do not pay com- 
missions. It does not set forth the ground of objection to 
the payment taken at the bar, that commissions are not 
usually paid in this trade of importing crockery ware from 
England, nor that there is no usual rate of commission, nor 
that two and one half per cent. is not the usual rate of 
commission. 

It has not been attempted to maintain that the payment 
was illegally exacted, merely because the plaintiffs paid no 
commissions. Yet this is the only ground of objection set 
forth in the protest, and for this reason I must instruct the 
jury that the action cannot be maintained. 

The plaintiffs elected to have a nonsuit entered. 

S. Bartlett & S. Bartlett, Jr., for plaintiffs. 

George Lunt, District-Attorney, for the defendant. 
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Notes on Recent American Decisions. 


Supreme Judicial Court of Massachusetts, March Term, 
1852. 


Cuarves C. Foster v. S. M. Peyser. 


There is no implied covenant that premises leased for a dwelling-house are in a 
habitable condition. A clause in a lease, stating that the lessor shall not be 
called on for repairs, “the house now being in perfect order,” is not a special 
warranty against a stench, which renders the house uninhabitable. 

Tuts was debt for rent, on a lease dated July 29, 1848, 
for three years, from the fifteenth of August following. 
In support of his specification of defence, the defendant 
offered evidence tending to show that soon after the exe- 
cution of the lease, and about the time he went into 
occupation of the premises, a noisome and filthy stench 
existed in the house, rendering it disagreeable to the 
inmates and injurious to their health ; that soon after that 
time some of his family were sick, and that there was 
much sickness in the family while he remained on the 
premises, occasioned or aggravated by the bad state of the 
house, and that this stench continued unabated until he 
removed in April, 1850. His evidence tended to show 
that this stench was caused by a defect or want of repair 
in the drain of the house, to repair which, so as to remedy 
the difficulty, would have cost from $200 to $300; but it 
did not distinctly appear what the precise difficulty in the 
drain was, nor that such outlay was necessary to put it in 
good repair. The defendant also offered evidence to prove 
immediate and frequent notice to the plaintiff of this 
stench. It appears that the plaintiff expressed, in answer, 
his ignorance of its cause, and sent a mechanic to the 
premises to examine into and remedy it, who went there 
and made such repairs as he thought necessary, which 
proved ineffectual. Defendant abandoned the premises on 
or about April 1, 1850, and notified plaintiff that he should 
no longer pay rent, alleging that the house had become 
untenantable. The plaintiff offered evidence tending to 
show that the stench was not so bad as described by 
defendant’s witnesses. Gas fixtures and a cooking range 
were put up during the defendant’s occupation, to be paid 
for under an agreement in certain shares, by each party. 

The defendant requested the Court to instruct the jury: 
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Ist. That if, at the time of letting, the plaintiff knew said 
nuisance, and did not disclose it to the defendant, and that 
he entered the house supposing it to be in perfect order, 
such a letting was a fraud on the defendant, and he was 
not bound by the lease. And the court did so instruct 
them. 

2d. That there is an implied warranty in the letting of 
of a house for a private residence, that it is reasonably fit 
for habitation. 

Jd. That here there was an express covenant or war- 
ranty by the plaintiff, that the house was, at the time of 
the execution of the lease, in perfect order, and that, there- 
fore, if the jury should find it was not so, but was, from 
said nuisance, not reasonably fit for habitation, while occu- 
pied by the defendant, he was not liable. 

The court refused the two last instructions requested, 
and asked the jury to find whether the house was in 
perfect order at the time of the execution of the lease. 

The jury found a verdict for the plaintiff, and that the 
house was not in perfect order at the time of the execution 
of the lease, but that the fact was not then known to the 
plaintiff. 

The house was leased “to be used as a private dwelling- 
house only,” and it was agreed in the lease, “ that the 
owner shall not be called upon, nor liable for, any repairs 
whatsoever during the lease, the house being now in 
perfect order.” 

Mercatr, J. — The verdict of the jury having disposed 
of the question as to the defendant’s exemption from lia- 
bility, on account of fraud in the letting, two questions 
remain to be determined. First, whether there was a special 
warranty that the house was in good condition as to the 
defect complained of. We think there was not. The 
clause relied on refers solely to repairs, and cannot be held 
to relate to the then existing or future state of the air of the 
house. Second, is there an implied covenant that premises 
leased for a dwelling-house are in a habitable condition. 
This question we consider settled. It has been discussed 
in numerous cases, but as there is one in which all the 
previous cases are reviewed, it is sufficient to refer to that. 
See Hart v. Windsor, (12 Mees. & Welsb. 68.) In this 
case, Baron Parke gave the opinion of the court. He said 
it was clear that, “from the word ‘demise,’ in a lease 
under seal, the law implies a covenant,—in a lease not 
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under seal, a contract, for title to the estate merely, 
&c.;” and “the word ‘let’ or any equivalent words 
which constitute a lease, have no doubt the same effect, 
and no more. ‘There is no authority for saying that these 
words imply a contract for any particular state of the 
property at the time of the demise; and there are many 
which clearly show that there is no implied contract, that 
the property shall continue fit for the purpose for which it 
is demised, as the tenant can neither maintain an action, 
nor is he exonerated from the payment of rent, if the 
house demised is blown down or destroyed by fire, &c.” 
In all these cases, the estate of the lessor continues, and 
that is all the lessor impliedly warrants. “ We are all of 
opinion that there is no contract, still less a condition, 
implied by law on the demise of real property only, that 
it is fit for the purpose for which it is let.” A case has 
occurred to me of this nature, which might possibly arise, 
as where land leased to be used as a burying-ground should 
prove to be a short distance below the surface only solid 
rock, so that it could not be applied to that purpose. 
There, if there was no pretence of fraud, the obligation of 
the lessee would not be effected. And see Surplice v. 
Farnsworth, (7 M. & G. 576); Platt on Leases, 613. 
Also, a case in New York, Cleves v. Willoughby, (7 Hill, 
83.) All the cases cited by the defendant were cases in 
which there was fraud on the part of the lessor, or where 
the premises were rendered uninhabitable by the wrongful 
act or omission of the lessor. Judgment on the verdict for 
the plaintiff. 
Francis L. Batchelder, for the plaintiff. 
SN. C. Maine, for the defendant. 


The doctrine which is laid down in Foster v. Peyser seems clear in 
principle, and is in accordance with the long list of cases, where the tenant 
has been held liable to pay rent, although the premises have been destroyed 
by fire. It is, also, analogous to the maxim of caveat emptor, which gov- 
erns sales of personal property. But there have been many conflicting 
decisions on the point, and in some States it may not be considered as 
settled. 

In a succession of nisi prius cases, the opposite view of the question 
was taken. In Edwards v. Etherington, (Ry. & Mood. 268,) it was held 
by Abbott, C. J., that a tenant of a house from year to year might quit 
without notice, on the premises becoming unsafe and useless for want of 
repair, and that he was not liable for the use and occupation of the house, 
after it became useless to him. (S.C.,7 D & R. 117.) The next case 
was that of Salisbury v. Marshall, (4 C. & P.65,) where an action was 
brought on a memorandum, by which the defendant agreed ‘* to become 
tenant by occupying’? the premises. Tindal, C. J., left it to the jury to 
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say, whether the premises were in reasonable and decent repair, and held 
such repair to be a condition precedent. Much stress, however, was laid 
on the terms of the agreement. In Collins v. Barrow, (1 Mood. & Rob. 
112,) it was held by Bayley, B., that a tenant might defend against an 
action for use and occupation, by showing that the premises had become 
unwholesome from want of drainage, without any default on his part. 
Again, in Cowie v. Goodwin, (9 C. & P. 378,) Lord Denman left it to the 
jury to say, whether the premises were unfit for proper and comfortable 
occupation, and whether the defendant had quit them as soon as he could 
procure others. The jury answered in the affirmative, and the plaintiff 
became non-suit. 

The case of Arden v. Pullen, (10 M & W., 321,) is an authority in 
the opposite direction. ‘The tenant had agreed to keep the house in as 
good repair as he found it. The premises became uninhabitable for want 
of repairs, which he was not bound to make. ‘The foundation and the 
nature of the soil produced the difficulty, and rendered the building unsafe. 
It was held, that in the absence of fraud or improper concealment on the 
part of the plaintiff, he was not bound to repair, and that he could sustain 
an action for rent. 

Smith v. Marrable, (11 M. & W. 5,) was an action for use and occu- 
pation on a written and unsealed agreement to take a furnished house at a 
fixed rent. The defendant left, after giving notice, because the house 
proved to be infested with bed-bugs. Abinger, C. B., ruled, that every 
aba was let on the implied condition that it was inhabitable, and that if 
the nuisance was such that the defendant could not remain with reasonable 
comfort, the jury must find for the defendant, and they so found. This 
ruling was sustained by the whole court. 

A different decision was made in Sutton v. Temple, (12 M. & W. 53.) 
In this case, the plaintiff had demised the eatage of a field for a fixed term, 
and it was proved that, without his knowledge, a quantity of refuse paint had 
been scattered over the land. A number of the defendant’s cattle died, 
and he was obliged to withdraw them from the field. It was held, that the 
tenant was liable to pay rent for the full term, although the lease was 
wholly valueless to him. Lord Abinger distinguishes this case from that 
of Smith v. Marrable, which he approves, on the ground that there the 
lease was of a house and furniture. art v. Windsor, (12 M. & W. 68,) 
was an action of debt on a lease of a house and garden, which the tenant 
agreed to preserve in repair. ‘The house was infested with bugs, and the 
tenant left the premises. It was Ae/d, that these facts were no defence to 
the suit, and that the word ‘* demise ’’ does not imply a covenant of fitness 
for occupancy. The cases of Collins v. Barrow, and Salisbury v. Marshall, 
are expressly overruled, and Smith v. Marradle is doubted, and the grounds 
on which that decision was pronounced are denied to be correct. Parke, B., 
in giving judgment, cites several of the cases, which decide, that there is 
no implied covenant in a lease, that the premises shall continue fit for 
occupation ; ‘*as where the house is blown down or destroyed by fire, 
Monk v. Cooper, (2 Strange, 763); Balfour v. Weston, (1 ‘T. R. 310) ; 
or gained upon by the sea, Jurerner’s case, (Dyer, 56a); or where a 
wharf was swept away by the Thames, Carter v. Cummins, (1 Ch. Ca. 
84.)’’ A number of cases might be added to these, and ina recent Eng- 
lish decision, Jzon v. Gorton, (5 Bing. N. C. 501,) it was held, that 
lessees, who had occupied a second floor, were liable to pay rent until the 
determination of the lease, although the premises were burned down. 

The authority of Hart v. Windsor is recognised in Surp‘ice vy. Farns- 
worth, (7 Man. & Grang. 576.) Here it was held, that where the land- 
lord was bound to repair during the tenancy, there was no implied condition 
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that should he fail in doing so, the tenant might throw up his occupancy ; 
and it was said, that there is no distinction, in this respect, between an 
action on a demise, and one for use and occupation on a parol agreement. 

In this country, the doctrine, that the destruction of the premises by 
casualty, during the period of tenancy, is no defence to a suit for rent, has 
been recognised as settled law, in Massachusetts, Fowler v. Bott, (6 Mass. 
63); in Pennsylvania, Pollard v. Shaeffer, (1 Dall. 210); in Ohio, Linn 
v. Ross, (10 Ohio, 412) ; and in Maryland, Wagner v. White, (4 H. & J. 
564.) The last cited case was an action on a verbal contract. On the 
other hand, it was held in South Carolina, that where a house was made 
uninhabitable by a storm, the rent must be apportioned. Ripley v. Wight- 
man, (4 McCord, 447.) 

In New York, it was held, that where a building is burned after the 
signing of a lease, but before the commencement of the term, and before 
the taking of possession, no rent can be collected. Wood v. Huhjell, 
(5 Barb. 601) The opposite doctrine was held in Maine, in the case of 
Mill v. Woodman, (2 Shep. 38.) In this case, a wharf had been leased 
for a term of years, and before the tenant entered, it was, in great part. 
destroyed by natural decay. ‘The lessee gave notice to the lessor, and 
refused to occupy the premises, but he was held liable for the agreed 
rent. In Westlake v. Gorton, (25 Wend. 669,) the tenant was held liable, 
though the premises were in an unhealthful condition ; but it was said, 
that where he is entitled to damages for failure to repair, he may show the 
fact in reduction of the landlord’s claim for rent. In this ease, the tenant 
had been grossly remiss, and might easily have remedied the mischief. 
In Cleves v. Willoughby, (7 Hill, 83,) the doctrine that a house is not 
impliedly warranted to be habitable was recognised by the court; but it 
was proved, that after signing the lease, and before the time of entry, the 
lessor removed a fixture, and thereby made the premises unfit for habita- 
tion; and it was held that these facts constituted a defence to an action for 
rent. 

In connection with these cases, although not deciding the distinct point 
discussed in Fuster v. Peyser, we may refer to Dyett v. Pendleton, (8 Cow. 
727,) reversing S.C. (4 Cow. 581,) and holding that when the landlord 
used an adjoining room to the demised premises for purposes of prostitu- 
tion, it was equivalent to an eviction of the tenant, and was a good defence 
to a suit for rent; also, to Cohen v. Dupont, (1 Sandf. 260,) where the 
same view was taken of the landlord’s conduct in disturbing intentionally 
his tenant’s business and destroying his comfort: and to Gilhooly v. Wash- 
ington, (3 Sandf. 330,) where the use of the basement of the plaintiffs 
house for prostitution, without his consent, was held to be no eviction of a 
tenant living in the second story, and no defence to an action against him 
for rent. 
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Agreement, Construction of — Bills of Exchange — Pleading. In an 
action by plaintiff upon instruments for the payment of money, which, 
by the terms of the instrument, was made payable to them together with 
another of those of whom they are alleged to be the survivors, trustees of 
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the Apalachicola Sand Company, or their successors in office. The de- 
fendant, in his plea, set up, that plaintiff had ceased to be such trustees 
before the commencement of the suit, and before the maturity of the 
paper, and that other persons had been appointed in their places. 

On demurrer to this plea, Ae/d, that if the legal effect of the instrument 
declared on, was, that these were agreements to pay the sum of money 
mentioned, to such persons as were trustees of the company at the matu- 
rity of the notes or the commencement of the suit, they could not be 
recovered upon as promissory notes under the statute, although they might 
be enforced as contracts for the payment of money. They could not be 
enforced as promissory notes, because the payees would be contingent. 
Had the notes been payable to the persons whose names are particularly 
mentioned, with the mere addition of their capacity as trustees, those 
persons would be the payees and the proper persons to bring suit. 

The principle that, when a contract purports on its face to have been 
made with an agent having an indirect interest in the transaction, the suit 


must be brought in the name of the principal, does not apply to bills of 


exchange or promissory notes. 

Are the payees in this case rendered contingent by the addition of the 
words ‘‘or their successors in office’ Held, that the words could not be 
rejected as unmeaning and useless, on the principle ‘tile per inutile non 
vifiatur.”’ The word successors, us a legal term, is only known as appli- 
cable in strictness to a corporation sole. Tt has no application to the 
representatives of a natural person. The instruments are promissory notes, 
and the persons mentioned by name are the payees, and suit is properly 
brought in their name. Opinion by Epwarps, J. — Gan v. Daws. 

Art Union Association — Lotteries, Gc. An association was formed 
for the purchase of works of art, which, at its annual meeting, were to 
be distributed by lot to the members, each member being entitled to one 


chance or share, for each $5 by him subscribed and paid. The mode of 


distribution was as follows: Each work of art was numbered, and its 
number placed ina box. The name of every member of the association 
was also placed in a similar box. One number was then to be drawn from 
the first box, and a name from the box of names, and the person whose 
name was thus drawn, was to be the owner of the work represented by 
the number just drawn; and the process was to be repeated, until all the 
works were distributed. Before any subscriptions for the current year 
were received, the association published its plans, showing, that by the 
payment of $5, any person could become a member, and be entitled to an 
engraving, and the chance of drawing one of the paintings, ‘*‘ to be distri- 
buted by lot among the members, each member having one share for every 
five dollars paid by him.”’ 

Held, that the association was illegal, and that, by the statute, it is 
unlawful for any one to set up, or propose, that is, to hold forth to others, 
that he has, or will have, any articles, although they be works of art, 
which are to be distributed by lot or chance, to any person who shal] have 
paid any money for the chance of obtaining such article; and that the 
association holding out the drawing or painting by chance, with other 
inducements to persons to subscribe or purchase tickets, came within the 
rule of prohibition. That other considerations were mingled with this 
unlawful one, does not make any part of the contract good. Held, also, 
that the offence was complete without the actual distribution of the arti- 
cles. The essential evil was the purchase of the ticket, by which, as in 
all lotteries, persons are induced to spend money, in the hope of obtaining 
something of greater value than what they have paid. Opinion by 
Mitrcueti, J. — Jn re American Art Union. 








ee 











Abstracts of Recent American Decisions. 161 


Edwards, Justice, delivered a dissenting opinion, from which we 
extract the following : — 

‘* Three questions are presented ;— First, Is the mode of distribution 
shown by the case, a lottery, within the meaning of the constitution of 
1821? Second, If not a lottery within the meaning and intent of the 
constitution, is the mode of distribution a violation of the general law 
entitled ‘Of Raffling and Lotteries,’ art. 4, title 8, chap. 20; Part I. of 
the Revised Statutes, ‘or of any of the sections thereof?’ ‘Third, If 
within the latter, and not within the former, are the defendants author- 
ized, by any special or other law, for that purpose, to distribute property 
in the manner pointed out in the case?’ The constitution of 1821 provides 
that * No lottery shall hereafter be authorized in this State ; and the legis- 
lature shail pass laws to prevent the sale of all Jottery tickets within the 
State, except in lotteries already provided for by law.’ Const. 1821, 
art. 7,§ 11. It will be seen, by reference to the statutes which existed 
previous to the adoption of the constitution, that the legislature had passed 
a general law, declaring that every lottery, other than such as had been 
authorized by law, should be deemed unlawful and a common nuisance. 
Laws 1819, p. 258, § 1. The demoralizing effect of lotteries was felt 
and acknowledged at that time, to such an extent, that it was deemed 
expedient to make all persons engaged in promoting them, the subjects of 
punishment. But they were in some instances specially authorized by the 
legislature, in reference to what was supposed to be the public good, and 
sometimes for charitable and religious objects. But in the convention 
which established the constitution, the preservation of the morals of the 
community was deemed paramount to all other considerations, and the 
legislature was deprived of the power to authorize or sanction any lottery 
by the fundamental law of the State. ‘The only embarrassment which 
can arise in this case is, as to the meaning of the term lottery. Tt is not 
defined either in the constitution or the statutes. In its most general sense 
it might, perhaps. embrace every distribution by lot. But that is, cer- 
tainly, not its legal meaning; for the constitution itself in another section, 
and one which is not made an exception to any other provision in it, 
declares, that as soon as the senate shall meet, after the first meeting to 
be held in pursuance of the constitution, they shall cause the senators to 
be divided by lot into four classes of eight in each, and that the seats of 
the first class shall be vacated at the end of the first year, of the second 
class at the end of the second year, of the third class at the end of the 
third year, and of the fourth class at the end of the fourth year. Consti- 
tution 1821, art. 1, see 5. And under the constitution of 1846 there has 
been a similar distribution by lot, of their terms of office, among the 
justices of the Supreme Court. It is a method of distribution which has 
been practised in the partition of real estate, and in the distribution of 
family pictures and plate amongst the representatives of deceased persons. 
But it has not been supposed, and it is not now contended, that such dis- 
tribution is illegal or immoral, although the result has generally been 
more beneficial to some of the parties interested than to others. It is well 
known as a matter of history, that the lotteries against which the consti- 
tution and statutes of the State were directed, had certain peculiar objec- 
tionable features and characteristics. ‘There were prizes in money, or in 
sumething of a pecuniary value, which were excee dingly disproportionate 
to the amount paid for a ticket. ‘There was in this respect a strong appeal 
to the cupidity of the public. These prizes were fixed at the time of the 

sale of the tickets, and formed the sole inducement to the purchase. The 
proprietors or managers of the lottery reserved to themselves large pecu- 
niary profits. ‘They thus had every inducement to stimulate the passion 
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for gain, which exists in al] communities, by holding out the prospect of 
great advantage with a comparatively slight rsk; and the only object 
contemplated was to gain a pecuniary benefit by these corrupting, demor- 
alizing means. It seems to us that it is barely necessary to refer to the 
facts which are admitted in this case, to show that the association in ques- 
tion is free from most, if not all, the objectionable features of that species 
of lottery, which called for the interposition of the convention and the 
legislature. ‘The act of incorporation of the American Art Union declares, 
that it is constituted a body corporate for the purpose of promoting the 
fine arts in the United States. ‘The manner in which its ends are to be 
accomplished is not pointed out; but it is authorized to make a consti- 
tution and by-laws for that purpose, — subject, of course, to the limitations 
prescribed by the general laws of the State. The first act, in carrying 
this purpose into effect, must necessarily be the obtaining of pecuniary 
means. ‘This is accomplished by an annual subscription which gives a 
right of membership. ‘There is no prize at that time held out as an 
inducement to the subscriber; for at that time it has not been ascertained 
what will be the value or number of the works of art which will be pur- 
chased. ‘The money thus subscribed is Jaid out in the most effectual 


method of promoting the fine arts, — that is, in the purchase of works of 


art; and, as a necessary consequence, in the encouragement and patron- 
age of artists. ‘The works of art which are purchased are exhibited in 
a gallery, which is open not only to the subscribers, but to the public, for 
the gratitication and improvement of the public taste. Each member is 
entitled to an engraving, and to the numbers of the Jourval of the Asso- 
ciation, which are admitted to be an equivalent for the amount of annual 
subscription. ‘Thus far there is certainly nothing objectionable either in 
the acts or objects of the association. But, as the purpose of the asso- 
ciation is a continued promotion of the arts, there must be new purchases, 
and, as a necessary consequence, there must be some periodical disposi- 
tion made of the works which have been already purchased; and the 
question arises, What disposition is best, having reterence solely to the 
object and end of the association, —the promotion of the five arts? The 
very causes which give rise to the association show that works of art do 
not possess a fixed pecuniary value, which renders them saleable as an 
article of merchandise, and it seems to us that there can be litle doubt 
that the best way of improving the public taste, and in this respect pro- 
moting the fine arts, is by distributing the works of art owned by the 
association, among those who, from a love of art, have been induced to 
contribute to their purchase. We think that it may be asserted from this 
statement, that every step which is taken, from the original purchase to 
the final distribution, has reference, solely, to the avowed object of the 
association. ‘There is undoubtedly, and must necessarily be, an inequality 
in the distribution, and that inequality is the result of lot or chance. But 
can it be said that the object of those who founded, or who now administer 
the affairs of the association, or of those who have become its members, 
is to gain a pecuniary advantage! It is clearly not the sole object. ‘The 
interest which each member has in the distribution, may have more or less 
influence upon the subscription; but, although it may be one of the 
inducements, it cannot be said to be one which makes any strong appeal to 
the cupidity of the public. Neither can the contingent advantage of pos- 
sessing a work of art which is not capable of being estimated by any fixed 
pecuniary standard, and which it is contemplated will be, and in most 
instances is, kept as an object of taste, exercise any very corrupting 
influence upon public morals. Let it be admitted, then, that one of the 
benefits contemplated by each member at the time of his subscription, is 
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the chance which he will have upon the final distribution, does it follow 
that this result, which is an ineident rather than a principal object, would 
render an association in all other respects, meritorious in its influences and 
purposes, a lottery within the spirit and meaning of the constitution! The 
member who pays his subscription can lose nothing. It is admitted that 
he receives an equivalent for his money. ‘The officers and managers of 
the association gain nothing, and the public are not exposed to any demor- 
alizing temptation. It is said, however, that admitting this to be so, and 
that the evils which the constitution was intended to prevent, do not exist 
in this ease; still that the distribution by lot, as conducted by the Ameri- 
ean Art Union, is a lottery within the letter, although not within the 
spirit of the constitution. Where the thing to be prevented is particularly 
described, cases may arise which, although they are not within the spirit, 
are within the letter of the law. But where the question arises, as in this 
case, upon a single word, which is undefined in the instrument in which 
it is used, the spirit, or in other werds, the meaning and the letter must 
be the same. ut, it is said we should take the definition of lexicogra- 
phers. ‘That would not be a very safe rule to adopt in aj] eases. ‘The 
definition of the word usury, as given In the standard dictionaries is, 
‘money paid for the use of money,’ but it would not be contended that 
such is the meaning which would be attached to it if used in a legal sense. 
At the time that the constitution was established, art unions were unknown 
in this country. ‘They were introduced for the sole object of encouraging 
art. ‘They have been administered and countenanced in the most civilized 
and enlightened portions of the world, by men eminent in their social 
position, and distinguished for the purity of their lives; they have never, 
as far as we are aware, either exercised, or been supposed to exercise, a 
corrupting influence upon public morals; they were not devised for the 
purpose, nor with the intent of violating either the letter or spirit of any 
Jottery or gaming act, and, as we think, they have none of those essential 
elements of mischief which led to the provision contained in the constitu- 
tion; and when conducted upon the principles upon which it is admitted 
that the American Art Union has been conducted, they are not lotteries 
within the spirit and meaning, nor within the letter of the constitution, or 
of any statute of this State. But it is said that this association has vio- 
Jated that provision of the statute which declares that, * No person shall 
set up Or propose any money, coods, chattels, or things in action, to be 
raffled for, or to be distributed by lot or chance, to any person who shall 
have paid, or contracted to pay, any valuable consideration for the chance 
of obtaining such money, goods, or things in action.’ 1 Rev, Stat. 65, 
sec. 22. ‘Ihis provision of the statute was evidently intended to apply to 
that species of gaming which is known as raflling,— that is, to a person 
who offers money or chattels, to be distributed by lot or chance amongst 
persons who pay for the chance of obtaming the specific sum of money, 
or the specific chattels which are offered. ‘There must be a suin of 
money, chattel, or thing in action, set up or proposed by one or more 
persons, to other persons who, in the words of the statute, ‘Shall have 
paid, or have contracted to pay, a valuable consideration for the chance of 
obtaining such money,’ &c. In the case before us, the works of art 
which were to be distributed, were not proposed or set up at the time that 
the members paid their subscription. At that time they could not be pro- 
posed or set up. Jt was then a matter of uncertainty as to what would, 
in any event, be distributed. — The conclusion to which we have arrived 
is, that the American Art Union, by its annual distribution of works of 
art, does not violate either the constitution or laws of this State, and that 
judgments should be given for the detendants in both of these suits.”’ 
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Costs, when discretionary. Where plaintiff was nonsuited in the court 
below, and, upon appeal to the Supreme Court, it was held that he was 
entitled to recover part of what he had claimed in his action, he/d, that the 
costs, in such case, are discretionary with the court. — West v. Newton. 

Execution — Sheriffs’ Return — When Evidence. Where a shetiff re- 
turns an execution with his indorsement, that he had levied and paid to 
the plaintiff a portion of the debt, and that the judgment debtor had no 
property out of which to satisfy the balance of the judgment; held, that 
the return was legal evidence of the facts stated in the return, as between 
the parties to the suit; and these facts are sufficient to repel the presump- 
tion of payment. ‘The returns of the sheriff are evidence of every fact 
which he is bound to rewrn. His official oath and his responsibility to 
the aggrieved parties in case of a false return, and the presumption that 
a man in office. where he has no interest, (and if he has an imerest he 
cannot act,) will honestly discharge the duties which he has assumed, give 
to his official acts the weight of a judicial examination on oath. — Hender- 
son v. Canris. 

Indictment — What is not strictly a part of the Record — Practice. The 
indorsement upon an indictment that it is ** found,’’ or is a ** true bill,”’ is 
not strictly a part of the record. It is evidence that there is a complete in- 
dictment, and it is in that sense only, that it becomes what Chitty calls 
a part of the indictment. 1 Chitty, Cr. Law, 324. It is what the law 
calls one of the outbranches of the record, and can only be brought before 
the court at general term by a certiorari, alleging diminution. 2 Rev. 
Stat. 599, sec. 45. — Ashley v. The People. 

Injunction to restrain a Municipal Corporation from an illegal Act— When 
proper, and who may be Parties. The corporation of the city of New 
York have no power to make a contract with a particular individual to 
build a market, without advertising for proposals, and without making it 
through the head of one of the departments. — Christophers et al. v. The 
City of New York. 

An injunction to restrain the corporation from proceeding with such a 
contract, will lie at the suit of one or more tax-payers. ‘The power of 
the court to contro] the acts of a municipal corporation, is not limited to 
those cases where the corporation is a trustee for an individual or a class of 
persons, in respect to a fund, or other property, in which such individual 
or class has a peculiar or personal interest, not common to the whole of the 
corporators. Where an act is clearly illegal, and where the necessary 
effect of such an act will be to impose a burthen upon the property of any 
corporator, there is enough to warrant the interference of the court by 
injunction. It is not necessary that the proceeding to restrain the act, 
should be by an information filed by the attorney-general. — J) 

The plaintiff’ herein being tax-payers and freeholders in the city, the 
effect of the act complained of will be to impose a burthen upon their real 
estate, and they have, therefore, such an interest as corporators, as entitle 


them to the relief they ask. Opinion by Eowarps, J. — /d. 
Mortgage, Foreclosure of — Defence of Usury, §c. — Easement. Where 


property was mortgaged to an insurance company, who, upon a failure of 
the mortgagor to pay the mortgage debt, foreclosed and obtained decree of 
sale, and subsequently assigned the decree to another insurance company, 
by whom it was again assigned to B., and by B. to the plaintiff, who 
endeavored to carry into effect the original decree of foreclosure, it was 
sought to resist the execution of the decree, by the present owners of 
the mortgaged premises, on the grounds, that the assignment by the com- 
pany who were the original mortgagees, was void, being against its char- 
ter, against the restraining act, and against the statute of usury. It was 


— 
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conceded there was no usury in the original transaction. If there 
had, it would have been cured by the decree. There was none as be- 
tween the companies; but, as was proved, the owner of the equity of 
redemption, at the time of such assignment, obtained from the company 
to whom the assignment was made, the money on loan, upon the security 
of the assignment, at an usurious rate. J/e/d, that the defence could not 
be maintained in this action, even were the company to whom the decree 
was assigned, upon such usurious agreement with the mortgagor, the 
actual complainants, much less as against the present assignee. Usury, as 
a matter of law, is a personal defence, which may be waived by the par- 
ties, and which cannot be asserted by strangers. Such is the general 
rule. Its exceptions are cases of assignees in bankruptey, or voluntary 
trustees for the payment of creditors. Opinion by Rooseve.t, J.— 
Wells v. Gibson. 

The defendant having purehased the mortgaged premises, with full 
knowledge of the mortgage, whether the mortgage had been assigned 
contrary to the restraining act, the usury act, or the incorporating act, is 
no objection available to him. — Jd. 

Whether the assignment passed the legal title or not, the only result in 
the latter view would be, to make the original mortgagees, who have no 
further claim on their own account, trustees in equity for those who have. 
It is the established rule, where securities are not actually cancelled, and 
not intended to be, to keep them on foot, as a means of protection, till the 
rights of all parties are adjusted. — Jd, 

Where the mortgagor, before executing the mortgage, had given toa 
third party, by mutual consent, a right to a water-course, to be used for 
the purpose of carrying on a paper manufactory, but not to be used or 
employed for any other purpose ; and the water-course was subsequently 
employed for a cotton mill; Ae/d, that although the diversion of the 
water from its original design, might net work a forfeiture, yet it would 
authorize the grantor, or those claiming under him, to stop the current at 
their discretion, while so misapplied, or at their election, to obtain an 
injunction. — Jd. 

The grantor of an easement, like any other grant, is to be construed 
according to the fair interest and meaning of the parties. — JA. 

Partnership, Dissolution of — Injunction and Receiver. Where two 
partners disagreed, and one sold out to a partnership creditor all the part- 
nership property, in payment of the indebtedness ; Ae/d, that it was proper 
ease for an injunction and the appointment of a receiver; and the debt for 
which the property was sold in payment, not having matured, /e/d, that 
the injunction should embrace the creditor also, and that the partnership 
property should be sold, either subject to the creditor’s lien by mortagage, 
or in such a way that, if he should be a bidder at the sale, his mortgage 
should be deemed equivalent to a payment for a like amount. Opinion 
by Mitcnetu, J. — Morthland v. La Farge. 

Partnership — Dormant Partner, Liability of. As a general rule, part- 
nership property is liable, in the first instance, to the payment of the part- 
nership debts, because it is upon the faith of that property, that credit has 
been given. But, in some instances, the law treats one of the partners as 
a separate individual, even in respect to the transactions connected with 
the partnership business; and where partners have induced the public to 
deal with one partner, as if he alone were interested, they will not be 
permitted afterwards, to take an unfair advantage of their own acts. 
Opinion by Epwaros, J. — Van Valen v. Russell. 

Where plaintiff was a mere dormant partner with one of the defendants, 
R., who was permitted to carry on the business in his own name, and in 
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the same manner as he had done before the business association had been 
formed, and the partnership connection was intentionally concealed from 
the public, not only by the defendant, R., but by the plaintiff, and the 
defendant, S., never knew of its existence, but, on the contrary, was 
informed by the plaintiff, that there was no such partnership; it was /Ae/d, 
that a judgment confessed in good faith, and for a valuable consideration, 
by the defendant, R., to the defendant, S., upon an indebtedness incurred 
upon the faith of the property employed by R. in business, was a valid 
lien upon such property; and especially, as the plaintiff, by concealing 
his interest in the copartnership, and by allowing R. to hold him- 
self out as the only party interested in the business, had permitted the 
defendant, S., to merge his simple contract claim in a judgment against 
R. alone, so that he had now lost all remedy as against the partnership. 
Opinion by Enwarps, J.— Jb. 

Pleadings, Amendment of. Where a plaintiff seeks to amend his reply 
in an action, it is incumbent on him to show, by his own affidavit, his belief 
in the truth of the facts alleged in such amended pleading ; and especially 
is this rule applicable, where a previous motion to amend had been laid over 
on that objection. — Runey v. Muse. 

Sheriff's Sale, Opening Biddings at, on Real Estate under a Judgment 
of Foreclosure — What are Appealable Orders. An order for a re-sale of 
property sold under a judgment of foreclosure, especially where the con- 
test is between two persons, both claiming the property, is an appealable 
order, affecting, as it does, a substantial right. — Lord v. Fashi. 

Where, by the terms of a foreclosure, the purchaser of the property 
was required to pay ten per cent. on the property being struck off, and the 
mortgagor was the highest bidder of one parcel, and was then required to 
pay the ten per cent., and had been warned that the terms of sale must be 
strictly complied with, and then left the place of sale for the purpose of 
procuring, as stated, the amount of the required deposit, but there was no 
waiver of the strict terms of the sale by the sheriff conducting the same, 
and then another lot was sold, and the mortgagor not returning, the first lot, 
pursuant to the terms of sale, was again put up for sale, and struck off to 
another purchaser, and the first purchaser (the mortgagor) did not return 
until all parties concerned in the sale had left; it was Ac/d, that the second 
purchaser was entitled to retain his purchase, there being no ease of fraud, 
surprise, or mistake made out, and the proceedings being regular and in 
good faith, Opinion by Eowarps, J. — J. 

Surrogate — Order for the Sale of Real Estate by Executor discre- 
tionary and not subject to Review. It is discretionary with the surrogate 
to grant or refuse an order for the sale of real estate, for the payment of 
debts of the testator, where the executor has personal property on hand, 
undisposed of, and where that discretion has once been exercised by the 
surrogate, his decision will not be interfered with upon appeal. Opinion 
by Mitcueti, J. — Moore v. Moore. 

Wager — Stakeholders — Construction of Statute. Where plaintiff de- 
posited in the hands of the defendant, as stakeholder, the sum of three 
thousand dollars, being a wager on the result of a horse-race, the plaintiff 
contributing of this amount one fifth, and the balance being furnished by 
his associates, in an action under the statute to recover the amount so de- 
posited ; Aeld, that plaintiff could only recover the one fifth of such deposit, 
and that a depositor of moneys with a stakeholder could only recover the 
amount belonging to him at the time of the deposit, with interest, and not 
the money of other betters on the race deposited through him. ‘The statute 
which provides that *‘Any person who should pay, deliver, or deposit any 
money, &c. upon a prohibited wager, might recover it of the winner and 
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of the stakeholder,”’ &c. &c. does not authorize the mere depositor, not 
having an interest in, or ownership of the funds deposited, to bring the 
action. ‘lhe term ‘deposit ’’ is employed in a more liberal sense. The 
result of the letter, spirit and policy of the act is, that each person, whose 
own money, by his consent and direction, is contributed to the stakes, must 
** sue for the same,”’ and that he alone can recover it back. — Ruckman v. 
Pitcher. 

By the common law, money paid either voluntarily, or in the execution 
of an unlawful contract, cannot be recovered back. It is by force of the 
statute alone, that such an action like the present can be maintained. ‘The 
action may be commenced without a previous demand, and the previous 
payment by the stakeholder to the winner of the amount deposited, al- 
though, ‘* with the consent or by the order of the loser,’ does not discharge 
the stakeholder from his liability. — Jb. 

No interest can be recovered in such an action for the use of the 
money ; but where the losing party has signified his intention of enforcing 
the restoration of his property by legal process, the winner or the stake- 
holder might hold him at bay by indefinite litigation, unless damages could 
be allowed in the shape of interest from the commencement of the suit. 
Ordered accordingly. Opinion by Rosevett, J. — 1d. 

Will, what Acts are essential to the valid Execution of — Attestation. In 
the execution of a will, as prescribed by the statutes, the word ‘* executed ”’ 
signifies the acts required of the testator, and the word * attested ’’ the acts 
required of the witnesses. The act of publication signifies the act of 
declaring or making it known to the witnesses, that the testator intends 
the instrument as his will. — Jn re Hanford’s Will. 

The acts which the statutes prescribe, as essential to the valid execution 
of a will, are all necessary, and each must be proved to have been done in 
order to the validity of the instrument. ‘The subscription of the testator’s 
name, to be made at the end of the will, in the presence of each ofthe 
attesting witnesses, or be acknowledged by him to have been so made to each 
of the attesting witnesses, must be proved as a distinct and independent 
act of itself, and cannot be inferred or presumed from the proof of the pub- 
lication of the will by the testator, or by any other act required to be done 
by the statute. ‘The signature or acknowledgment thereof by the testator, 
is an act independent and distinct from the publication. — J. 

Where neither of the attesting witnesses saw the testator subscribe his 
name to the instrument, nor heard him acknowledge the signature to be 
his, but the paper was so folded that they saw no writing whatever; held, 
that the statute requiring signature of testator, or an acknowledgment 
thereof, was not complied with, although the signature was shown to be 
that of the testator, and although, at the time, the testator declared to the 
witnesses, that the paper was ** his free will and deed.’’ — Jd. 

An attestation clause is of value where the attesting witnesses are dead, 
or beyond the jurisdiction of the court, or where their memory has failed 
from any cause, but not where the facts which it asserts are affirmatively 
disproved. — Jb. 

The theory upon which the assertions of an attestation clause are to 
come in aid of the proof of a will, is the presumption that reputable persons 
would not have put their names to it, unless its contents were known to be 
true. But this presumption is destroyed when the signature of the de- 
ceased and the clause itself are concealed from the knowledge and obser- 
vation of the attesting witnesses. — /b. 

A party seeking to establish a will, takes upon himself the burthen of 
proving the concurrence of all the acts essential to the validity of such an 
instrument. Opinion by Brown, J.— lb. 

Witness, Examination of -— Effect of Death of Witness during Pendency 
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thereof. ‘The death of a witness, whose examination was reduced to writ- 
ing and subscribed by him before an adjournment, which was made without 
any default of the party calling the witness, does not preclude the party 
from using the testimony thus taken. — Curtis v. Leavitt. 

Where a party calling a witness examines him at great length, and for 
many successive days, and the opposite party cross-examines him in like 
manner, and the first party then examines the new matter introduced by the 
cross-examination, and occupies in good faith, in that way, the whole 
remaining time allowed by consent for the examination of witnesses, the 
testimony will be admitted as it has beentaken. ‘The remedy of either party 
was to apply for further time to examine the witness, if there were good 
grounds for further time, not a motion to strike out testimony. Opinion by 
Mitcuett, J. — ld. 


Supreme Court of Massachusetts, Worcester, October Term, 1850.! 


Arbitration and Award, when invalid. If a submission to arbitration, 
entered into before a justice of the peace, by two partners on the one part, 
is signed by both, but acknowledged by only one of them, the arbitrator 
has no jurisdiction, and an award under such submission cannot be enforced 
against either. — Ablott v. Dexter et al. 

Bastardy Act. In a proceeding under the bastardy act, (Rev. Stat. 
c. 49,) it is not necessary that the original complaint to the magistrate 
should be in writing. — Swift v. Hayden. 

Where a new complaint in bastardy is filed in the Court of Common 
Pleas, and the respondent is ordered to plead, the new complaint must be 
taken to be that on which the issue is joined. — Jd, 

In the trial of a complaint in bastardy, at a term of the Court of Common 
Pla@s, held for the transaction of criminal business, the respondent may be 
required to file a written plea; the trial may proceed without arraigning 
the respondent, as in criminal cases ; the jury may be impanelled and sworn, 
as in criminal cases ; and the verdict may be taken either orally or in writ- 
ing. — ld, 

Covenant — Breach — Action, who may bring. An action of covenant, 
on the covenant against incumbrances, in a deed of land, cannot be main- 
tained by an assignee of the grantee. — Whitney v. Dinsmore. 

Where land subject to a mortgage is conveyed with a covenant of general 

warranty, and the equity ef redemption is then under an attachment as the 
property of the grantor, and is afterwards sold on the execution, such sale 
is equivalent to an eviction, and will entitle the grantee to maintain an 
action on his covenant, although he becomes himself the purchaser of the 
equity of redemption. — Jd. 
». Evidence. In an action of trespass to land lying adjacent to a railroad, 
for acts of trespass alleged to have been committed by the contractor for 
building the road, the contract for building the same between the railroad 
corporation and the defendants, is admissible in evidence. — Bigelow v. 
Dawson et al. 

Evidence — Declarations of Agent, not admitted. Where a son, as the 
agent of his father, made a contract for his services, and had commenced 
the performance thereof, it was held, that his declarations, made whilst so 
employed, were not admissible in evidence to prove the terms of the contract. 
— Corbin v. Adams. 

Evidence — Deposition. In order that a deposition may be excluded, on 
the ground of the interest of the defendant in the event of the suit, it is 








1 These cases will probably appear in 6th Cushing. 








~ 








Abstracts of Recent American Decisions. 169 


not necessary that the objection should have been taken before the magis- 
trate. — Whitney v. Heywood. 


Evidence — Witness. The vendor of personal property in possession is 
not a competent witness for the vendee in an action against him, in which 
the title to the property is In controversy. — Ih. 

Indictment — Adultery. In an indictment for adultery against a man, if 


it is alleoead that the woman with whom the offence was committed, is the 
lawful wite of another man, this is a sufficient allegation that she js not 
the lawful wife of the defendant. — Commonwealth v. Reardon. 

If an indictment for adultery against a man charges the offence to have 
been committed with a married woman, not the lawful wile of the defend- 
ant, it is not necessary to allege, that the defendant was either married or 
unmarried. — Jb. 

Indictment — Nuisance. Tt is no offence against the law, to utter loud 
cries and exclamations in the public streets, to the great disturbance of 
divers citizens; such acts, if an offence at all, constitute a nuisanee, and 
must be alleged to be to the great damage and common nuisance of all the 
citizens. — Commonwealih v. Smith et al. 

Landlord and Tenant — Construction of Lease. A lessor demised ** All 
that farm and outlands, situated in said D., now occupied by said lessor, 
but lately owned and occupied by A. 'T., late of said D., deceased ;*’ ex- 
cepting from the devise, among other things, ‘all the garden and garden 
grounds.’? At the date of the lease, the lessor was in the occupation of a 
lot called the W. lot, which made a part of his farm, and several acres of 
which had been included in the garden and garden grounds, but which had 
never been owned or oecupied by A. 'T. : it was Ae/d, that the W. lot was 
included in the lease and demised thereby. — Jewett et al. vy. Steer et al. 

Landlord and Tenant — Action for Rent. If a lessor, to whom rent is 
payable quarterly, brings an action and recovers judgment for a part of a 
quarter, he cannot afterwards maintain an action for the residue ; and it is 
immaterial that the form of the second action is different from that of the 
first. — Warren v. Comings. 

Mortgage, Foreclosure of. A mortgagee in poss ssion, having entered 
for condition broken, may nevertheless maintain a writ of entry against the 
mortgagor. to foreclose the mortgage. — Merriam v. Merriam. 

Mortgage of Personal Property — Foreclosure. After personal property 
under mortgage has been attached, and the mortgagee summoned as trustee, 
he cannot give notice and foreclose the mortgage.— Hobart et al. v. Juuvett 
and Trustee. 

Mortgage of Personal Property — Recording — Condition. When the 
mortgagor of personal property, after the mortgage has been duly recorded, 
removes into another town, it is not necessary that the mortgage should be 
a second time recorded in the town to which the mortgagor removes. — 
Whitney v. Heywood. 

The parties to a mortgage of personal property, having executed an 
agreement indorsed thereon, that if the mortgagor should sell any of the 
property, the mortgagee should discharge all claim on the same, upon the 
receipt of the money therefor; it was /e/d, that this agreement was con- 
ditional, and gave no authority to the mortgagor to divest the mortgagee’s 
interest in the property by a sale, but upon a performance of the condition 
by paying the purchase-money to him. — Jb. 

Principal and Agent — Execution of Instruments by Agent — A uthority 
of Agent. If an attorney signs the name of his principal to an instrument, 
which contains nothing to indicate that it is executed by an attorney, and 
without adding his own signature as such, this is not a valid execution. — 
Mood v Godfrey et al. 
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A power of attorney authorized the attorney, in the name and for the 
venefit and use of the principal, to buy and sell real and personal property, 

and to execute and deliver good and sufficient deeds to transfer the same ; 
to move and institute all necessary suits in law, for the recovery and collec- 
ton of his demands, and to assert and vindicate his rights ; to appear and 
defend in all suits to be instituted against him in any courts of law or 
equity ; especially to carry on his saw-mill, and buy and sell logs, timber, 
and lumber, and do all necessary things in and about the same; and, in 
veneral, to make such contracts, for the profitable improvement and use of 
such property and other means as he possessed, for the enlargement of his 
estate. It was held, that the power of attorney contained no express 
authority to the attorney, to make a note and execute a mortgage to secure 
the same, in the name of his principal; and that no such authority was 
conveyed by the power, unless it was necessary to the execution of the 
uthority given. — Jd. 

Tenancy at Will, Termination of. A grant of the estate of a tenant at 
will, by his assignee in insolvency, terminates the tenancy. — Cooper v. 
Adams. 

The Revised Statutes, (c. 60, § 26,) concerning the termination of 
estates at will, do not apply to cases in which the tenancy is terminated, 
according to the principles of the common law, by the consent of both 
parties. — 1b. 

Where one having a reversion in land, after a life estate, built a house 
thereon, with the assent of the tenant for life, and occupied the same with 
his permission; it was held, that the house was not personal, but real 
estate ; and the assignee in insolvency of the reversioner having sold and 
conveyed all his real estate, it was further Ae/d, that the purchaser did not 
thereby acquire a right to enter and occupy the house against the tenant for 
life. — Jb. 

Trover — Conversion. Property being attached and receipted for, and 
taken by, the receipter into a neighboring State, where it was again 
attached by the same creditor, on a writ, returnable in the court of that 
State, and the creditor afterwards abandoned the suit in this State, on 
which the first attachment was made ; in an action of trover, by the assignee 
in insolvency of the debtor, who had became insolvent in this State, since 
the first attachment; it was Ae/d, that the pointing out of the property by 
the receipter to the officer who made the second attachment, and permitting 
him to attach and carry it away, were not evidence of a conversion by the 
receipter. -—— Chase v. Andrews. 


Middlesex, October Term, 1850. 


Agreement, Construction of. Where a building contract contained a 
stipulation, that the builder should have the building finished, agreeably to 
the agreement, in two months; and also provided, that if the building 
should be completed before the time, the builder should be paid or allowed, 
tor the time anticipated, at a specified rate; and that if the building should 
not be finished within the time, the builder should pay or allow for the 
time extended, at the same rate ; it was /Aeld, that the latter clause con- 
trolled the former, and, by necessary implication, allowed a reasonable time 
beyond the two months for the finishing of the building, upon paying or 
allowing liquidated damages for the delay. — Fulsom v. McDonough. 

Arintration and Award — Practice. An award of arbitrators, under a 
submission entered into before a justice of the peace, need not be reported 
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to the Court of Common Pleas, as expressed in the submission, if it is per- 
formed by the parties. — Luke v. Leland 

Bankruptcy — New Promise. <A distinet and unequivocal promise by 
the maker of a promissory note, which is barred by a discharge in bank- 
ruptey, to pay the same to the payee, is a promise to pay him or his order, 
or bearer, and binding on the promissor, according to the tenor of the note, 
although not founded on any new consideration, or expressed in writing. 
— Way v. Sperry. 

Bankruptcy — New Liability — Discharge — Estoppel. A payment ot 
interest on a promissory note, by the maker, after he has been discharged 
therefrom by a certificate in bankruptcy, will not revive his liability to pay 
the note. — Cambridge Savings Institution v. Littlefield, 

Where one who had agreed to make a Joan of money on a mortgage of 
real estate by the borrower, received, at the request of the latter, as securi- 
ty for the loan, the note and mortgage of a third person, who being present 
at the transaction, did not disclose the fact that he had been discharged 
from the note by a certificate in bankruptey ; it was held, in an action on 
the note against the promissor, that he was not estopped by such conceal- 
ment from relying on his discharge in bankrupty, in defence. — Jhb. 

Bond. A bond given to the selectmen of a town, or their successors in 
office, for the faithful performance, by the principal obligor, of the duties 
of treasurer and collector of the town, is not a bond required by law, and an 
action cannot be maintained thereon in the name of the successor of the 
obligees. — Sterens et al. v. Hay et al. 

Bond — Release of Surety. An award of arbitrators having decided, that 
one of the parties should pay the other a sum of money on or before a day 
named, and that the latter should thereupon deliver the former his bond 
with a surety ; a bond was accordingly executed by the principal and sure- 
ty, and left by the latter in the hands of the former, without any restriction 
or limitation to be delivered on payment of the money ; it was he/d, that the 
principal obligor might waive the payment of the money on the day named, 
and, on receiving payment at a day subsequent, might deliver the bond to 
the obligor, without discharging the surety from his liability thereon. — 
Luke v. Leland. 

Corporation, Individual Liability of Members of. The members of an 
incorporated poll parish are not individually liable on a judgment apd exe- 
cution against the corporation — Richardson v. Butter field, 

Deed — Right of Way — Construction. A right of way, appurtenant to 
land, will pass by a deed of the land without an express grant of the way, 
or of the privileges and appurtenances ; and although the grantor in the 
deed uses these words, ‘* | reserve the same privileges of passing and re- 
passing that I have in my deed.’’ — Brown v. Thissell. 

Dower, Married Woman's Sole Deed no bar to. The deed of a married 
woman, executed by her alone, relinquishing her dower in land previously 
conveyed by her husband, by his separate deed, is not a bar to dower 
therein, either under the Revised Statutes or the statutes previously in 
force. It is not necessary, that a demand of dower should be made in 
writing. — Page v. Page. 

Executor and Administrator, not liable on Deceased’s Covenant of War- 
ranty after the four years have expired, The executor of a grantor of 
land, with general warranty, is not liable to an action on such covenant 
after the expiration of four years from the time of his giving bond as ex- 
ecutor ; although the covenant is not broken until after the four years had 
elapsed, and although the executor was also residuary devisee and Jegatee, 
and gave bond for the payment of the testator’s debts and legacies, and 
took the assets to himself, without making an inventory. — olden v. 
Fletcher. 
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Evidence — Book Accounts. A book of accounts kept by one who has 
since become insane, and proved to be in the handwriting of the party, is 
admissible in evidence on being verified by the suppletory oath of his 
guardian. — Holbrook v. Gay. 

One to whom a firm is indebted, is a competent witness, in a suit be- 
tween the individual partners after a dissolution, relating to a partnership 
matter in controversy between them, and it is no objection to the com- 
petency of a witness, that if the party prevails by whom he is called, 
the witness’s debtor will be better able to pay his debt. — Luke vy. 
Leland. 

Evidence — Official Records and Signatures. The city clerk of a city or 
town is the proper certifying officer to authenticate copies of the votes, ordi- 
nances, and by-laws thereof; and such copies are admissible in evidence, 
when purporting to be duly attested, without any verification of the clerk's 
signature. — Commonwealth v. Chase. 

Evidence — Admissibility of Records. The original papers and records 
of proceedings in insolvency, deposited in the probate office, and produced 
by the register of probate, are admissible in evidence equally with certified 
copies thereof, under Stat. 1838, ¢. 163, § 14. — Jd. 

Evidence, to prove Fraudulent Sale. ‘The defendant, in an action of slan- 
der, for having charged the plaintiff and his partner with a fraudulent sale 
of their property to a third person, with an intention to cheat the creditors 
of the firm, in pursuance of a conspiracy for that purpose between the 
plaintiff and his partner, and the purchaser, having justified the charge on 
the ground that it was true ; it was /e/d, that evidence of the purchaser’s 
insolvency at the time of the purchase, was admissible to prove that the 
sale was fraudulent. — Odiorne v. Bacon. 

In an action of slander for charging the plaintiff with a conspiracy with 
his partner and another person, to cheat the creditors of the firm by a 
fraudulent sale to the latter, evidence of the conspiracy having been intro- 
duced by the defendant in justification ; it was Aeld, that the defendant might 
then prove, that before the partnership was entered into, the vendee recom- 
mended the plaintiff's partner to the witness *‘ as a safe and suitable per- 
son to sell goods to on credit,’’ and that the witness sold goods accordingly 


to the firm, on that recommendation, which had not been paid for. — /é. 
Highways — Application for Assessment of Damages, when to be made. 


The application for a jury by a person aggrieved by the assessment of dam- 
ages for laying out a town-way, as provided inthe Rev. Stat. c. 24, § 76, 
must be made to the county commissioners, at a regular term, or at an ad- 
journed meeting of the board, held within one year from the time of such 
laying out. — Eaton v. Framingham. 

Indictment — Selling Spirituous Liquor. The offence of selling spiritu- 
ous liquor in contravention of the Rev. Stat. ce. 47, § 1, may be committed 
by a sale of liquors mixed in small quantities with other unknown ingre- 
dients, and called for and sold as beer. — Commonwealth v. Bathrick. 

Jurors, Examination of — Objections to — Practice. The examination of 
jurors, further than is provided for by the Rev. Stat. c. 95, § 27, with a 
view to ascertain whether they stand indifferent in the cause, is a matter 
wholly within the discretion of the judge, both as to putting additional 
questions, and the manner of putting them, whether by the judge or the 
party. — Commonwealth v. Gee et al. 

Where a jury is completed from the bystanders, if such persons are not 
‘* qualified and liable to be drawn as jurors,’* the objection must be taken 
before they are placed upon the panel. — J6. 

When jurors are returned from the bystanders, in a criminal case, it is 
not necessary that the indictment should be read to them before making the 
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inquiries prescribed by the Rev. Stat. c. 95, § 27; it is sufficient to state 
to them in general terms the offence charged, and the party to be tried 
therefor. — J. 

Limitations, Statute of. A promissory note executed in another State 
by acitizen thereof, who afterwards becomes an inhabitant of this State, and 
is sued here by an indorsee, to whom the note was transferred on the 
day of the date of the writ, is not barred by the statute of limitations, 
although it has been payable for more than six years, if the action 1s 
brought within six years after the maker comes into this State. — Way v. 
Sperry : 

Lowell, City of —— Dog Ordinance. An ordinance of the city of Lowell, 
which provides generally, that the owners of dogs shall not suffer them to 
co at large in the city, or te escape from their misters’ premises without 
being safely muzzled, is valid, and may be-enforced against all persons who 
are inhabitants of Lowell. — Commonwealth v. Chase. 

Lowell, City of — Sidewalk Ordinance — Construction of. The city 
council of Lowell were authorized by the city charter, to cause permanent 
sidewalks to be constructed on the streets, in front of buildings, at the ex- 
pense of the owners, and temporary sidewalks in front of vacant lands, at 
the expense of the abutters or of the city, which sidewalks were, when 
accepted by the council, afterwards maintained at the expense of the city. 
In the year 1838, the city counsel caused a sidewalk of plank to be con- 
structed in front of the defendant's building on G street, and assessed the 
expense thereof upon the owner, but it did not appear that this sidewalk 
was ever expressly accepted In 1249, the eity counei) caused the wooden 
sidewalk to be removed, and its place to be supplied by a structure of brick 
and stone. In an action by the city, to recover for the expense of the new 
sidewalk, it was he/d, that the first was a permanent one within the mean- 
ing of the charter, and that the defendant was not liable for the expense of 
the second. — Lowell v. French. 

Lowell, City of — Sidewalk Ordinance— Notice to Abutters. A city 
ordinance having provided, that previous to an assessment of the expenses 
of building a sidewalk upon the abutters, the city auditor should give notice 
in writing, to each person reported to him as liable to be assessed, of his 
intention to make an assessment, appointing a time and place at which all 
persons might appear and be heard in relation to the assessment; it was 
held, that the giving of such notice was a condition precedent to the va- 
lidity of the assessment, which was not complied with, by notifying all 
the abutters except one, of a time and place at which they might be heard, 
and afterwards notifying the remaining abutter of a different time and place 
at which he might be heard. — Lowell v. Wentworth. 

** Office,”’ what is not, under Rev. Stat. c. 126. 

The passenger-room of a railroad depot, having within it a separate in- 
closed room, where the books are kept and tickets sold, is not an office 
within the Rev. Stat. ec. 126. — Conunonwealth v. Whate. 

Officer, Action against. In an action against an officer for attaching the 
property of the plaintiff. in a suit against another person, the defendant 
cannot justify by the production of the writ on which the attachment was 
made, without showing that the same, if returnable, has been duly re- 
turned — Russ v Butt rfield. 

Parent and Child. In an action of trespass on the case, for enticing the 
plaintitf’s son from his father’s employment, it appeared that the son left 
his father’s house in New Hampshire without Is father’s consent, and 
went to New Bedford ; that he there applied to the defendants to employ 
h.m in a whaling vessel; that they knowing him to be minor, at first re- 
fused to employ him ; but that, at his urgent solicitation, and upon his repre- 
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sentation that he had his father’s consent to go on a voyage, they took him into 
their employment and sent him to sea; it was held, that the action could 
not be maintained. — Bulterfield v. Ashley 

Practice — Exceptions to ruling of Judge. Uf the opinion of a judge 
upon evidence is liable to exception, the objection should be stated at the 
trial, and all the facts having any bearing upon it, inserted in the report. — 
Odiorne v. Bacon. 

Practice—Examination of Witnesses. Where a witness, who is called 
to testify to what was said by a witness on a former occasion, makes a 
statement thereof from his recollection, assisted by a reference to his min- 
utes taken at the time, he cannot be required, on cross-examination, to 
state again in detail, without referring to his minutes, what was said+by 
the witness. — Jd. 

Sale, Public — Construction of — Conditions of. The terms and con- 
ditions of a public sale of land were, that warranty deeds should be given ; 
that purchasers should lave ten days to examine the title and make the 
first payment of the purchase-money, the terms of sale being the payment 
of one fourth on the delivery of the deed, and one fourth annually tor three 
years; that upon these terms the vendors would execute deeds to pur- 
chasers, and that purchasers should make their payments, and take their 
deeds within twelve days from the sale, provided the deeds were made 
according to the conditions of sale. A purchaser at such sale having 
caused the records in the registry of deeds to be examined with reference 
to the title, and ascertained therefrom that there was no record therein of 
any title in the vendor to the premises in question, refused to make pay- 
ment and receive a deed. It was /Ae/d, that the vendor was bound by the 
terms of sale to make a good title to the land, and that the purchaser could 
not be compelled to complete the purchase upon receiving a warrantee deed 
from the vendor. — Mead et al. v. For. 

Slander — Justification. A sale of goods for the purpose of preventing 
them from being attached by the creditors of the vendor, is a fraud in law, 
whieh, in an action of slander, will justify the application of the epithets 
**cheat ’’ and ** swindler ’’ to the parties concerned in it. — Odwrne v. 
Bacon. 

The terms ‘‘ cheat ’’ and *‘ swindler ’’ are not actionable, unless spoken 
of the plaintiff in relation to his business, — 1). 

Trover — Right of Possession. Where the owner of beds let them for 
hire at a stipulated price by the month, payable in advance, and the hirer, 
before the expiration of the month for which the last payment was made, 
abandoned the house in which he used the beds, leaving them there and 
sending word to the owner that they were ready for him; it was Ae/d, that 
the owner thereby became entitled to immediate possession of the beds, and 
might maintain action of trover therefor, before he received knowledge of 
the abandonment. — Hardy v. Reed. 


FAiscellanecous Entelligence. 


CasvuisTrY IN TAKING AN Oatu. — We make the following extract from 
Baron Alderson'’s opinion in the case of Miller v. Salomons, to which we 
referred in our last number (p. 114.) If we could suppose that such opin- 
ions could be held now, it might perhaps explain some otherwise incom- 
prehensible verdicts. We take the extract from Vol. XVI. London Jurist, 
352. 











PED etm 





Miscellaneous Intelligence. 175 


‘* T proceed, therefore, to examine how this clause (upon the true faith 
of a Christian) first got into the oath of abjuration. It is not found in the 
oath presertbed in the reign of Elizabeth, but is first found in 3 Jac. l,e. 4, 
which was passed upon the discovery of what is called the Gunpowder 
Plot. It is a curious fact, ouly lately brought to light by the publication 
of a MS. from the Bodelian Library at Oxtord by Mr. Jardine, that one of 
the main proofs used by Lord Coke, when he laid that case before the jury, 
was the- production of a little book, found in the chamber of Francis 
‘T'resham, one of the conspirators mentioned in the act, called * A ‘Treatise 
on Equivocation.’ ‘This treatise, corrected in the handwriting of the Jesuit 
Garnet, and having the imprimatur of Blackwell, the then arch-priest of 
England, discusses the question how far a person called upon, as he thinks 


unjustly, to make a declaration or promise, or to depose or swear to a fact 


within his personal knowiedge, may lawfully equivocate, by using ambiguous 


words, or reserving mentally a sense of the words used dillerent from that 
outwardly expressed by him, without incurring the sin of lying or the guilt 
of perjury. The question is- there resolved in the atlirmative — that he 
may Jawtully do this — and amongst other propositions, it is affirmed, that 
even if he be required by the form of the oath tendered, in terms to swear 
‘ without equivecation or mental reservation,’ he may still equivucate and 
mentally reserve, without danger to his soul. Hut in that treatise there is 
one exception to all this. No person is allowed to equivocate, or mentally 
reserve, without danger if he does so of incurring mortal sin, where his 
doing so brings apparently his true faith towards God into doubt or dis- 
pute. for though he may lawfully on proper occasions omit to avow his 
true faith, he must never, by what he says or swears, bring apparently his 
true faith into doubt or dispute with others. Now this treatise being before 
the government of King James |., and in the hands of his attorney-general, 
and used at the trial of the Gunpowder Plot, we find in the same year, 
1605, that in a statute enacted mainly with reference to the same plot, 
these words * upon the true faith of a Christian,’ are for the first time 
added to the oath of obedience then framed; and for the obvious purpose, 
as | think, of preventing eff ctually all such equivocation, by conclusively 
fixing a sense to that eath which by no evasion or mental reservation should 
be got rid of, without (even in the opinion of the Jesuit doctors them- 
selves) incurring the penalty of mortal sin. ‘They were therefore, I think, not 
merely a part of that oath, but the most effectual and stringent provision in 
it. ! do not, therefore, call this proper!y an oath intended as a test of Chris- 
tlanity — which it was not — nor as a mere test of obedience — but an oath 
intended as a test of obedience, and framed so as to be a test against all 
equivocation also. But this, though the fact to which 1] have referred 
is a very curious confirmation of the view I take of the importance 
of the words on which this case turns, is not necessary to my opinion. It 
would be quite sufficient, 1 think, to affirm that the legislature have said 
expressly, as they do, that an oath is to be taken, ‘ the tenor of which 
oath hereafter fulloweth’— for ‘the tenor’ implies that ali the words 
which follow thereafier are part of the oath itself.”’ 


Common Law, Civin Law, ano Copirication. — We have received a 
copy of a Lecture delivered in New York before the Law Institute, in the 
room of the Circuit Court, on the evening of April 7, 1552, by k. W. 
Stoughton, Esq. ‘The lecture can be tound in the Evening Mirror of 
Saturday, April 10, 1852. ‘lhe lecture contains a learned and somewhat 
lengthy account of the origin and history of the two systems of law, and 
a fair comparison of their respective merits. He inclines to the good old 
common law, and thus expresses his own views : — 
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‘*T prefer the parentage of the Common Law to that of the Civil Law. 
I prefer the slowly grown custom, sanctioned by the silent acquiescence of 
a whole people, to a law framed by a Roman emperor, decreed by a Ro- 
man senate, or enacted by a Roman rabble. I prefer the decision of an 
English judge, pronounced after full argument, to the edict of a Roman 
pretor, framed to suit the views of some Koman lawyer. 

** T have now briefly described the origin and nature of the Common Law. 
It has struggled against the prerogative of kings ; it has denounced the 
judicial usurpations of the Star Chamber. When jurors have pronounced 
verdiction its name, fetters have dropped from manacled limbs, as they did 
when the-angel of God spake in the olden time. Jt was invoked by the 
heroic Hampden, when he refused to pay the tax, imposed by arbitrary 
power; and its repeated violations finally conducted the auther of that 
illegal imposition from a throne to the seaffold. It has carried, in its on- 
ward course, some of the fruit of that promise made to the patriarch of 
old, that in his seed all the nations of the earth should be blessed. 

‘** Tempests have shaken and rent thrones; revolutions have shivered 
crowns and sceptres, and still it has withstood the blasts of these tempests, 
and the wild whirl of these revolutions, waving its long firm branches over 
a shattered State and a desolated people. Its history is the history of the 
Anglo-Saxon race; and in the history of that race, will yet be merged 
and written the future history of the world. It is confined to no land, it 
withers in no soil. It is administered, by English judges, in that gorgeous 
Ind, where the Macedonian hero sustained his first defeat, and it sways 
upon that lonely island, where a modern Alexander was confined and died. 
It keeps pace with the iron tramp of conquest, and poises the scales of 
justice when the rule of the warrior ends. It marches in the front rank of 
human progress, and expands and adapts itself to the wants and vicissi- 
tudes of men. It is the bond servant of Christianity, and bears, inscribed 
upon its principles, everlasting fidelity to the revealed laws of God.” 


Notice of New Book.! 


Aw Essay on toe Law or Contracts ror tHe Payment or Speciric 
Articies. By Daxter Coipman With a Supplement by D. B. Karon, 
of the New York Bar. Burlington: Cuauncey Goopricu. 1852. 


Mr. Eaton's supplement to the well known work of Mr. Chipman, was 
much needed, and will, we think, commend itself to the profession, as the 
most faithful and thorough digest of the cases, upon this subject, which 
has appeared since the original work was published. 

The author of the supplement is somewhat known to the professien, as 
being connected with Judge Kent, in editing the last edition of the Com- 
mentaries upon American law. It is not easy to add to a work like Mr. 
Chipman’s, by way of supplement, without seeming to impair, to some 
extent, is unity and symmetry. But a reference to the late cases is 
desirab'e to the completeness of the work, and we know of no fairer mode 
of giving them to the profession, than in this form, especially where the 
supplement is afforded separate from the original work, if desired. It 
seems to us, that Mr. Eaton has overcome the difficulties which lay in his 
way, as quietly as could have been expected of any one, even of longer 
experience in book-making. 


1 Several Miscellaneous articles and Notices of New Books are excluded from 
this number for want of room. 
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The supplement is very neatly printed, and firmly bound, with Mr. 
Chipman’s essay, in clean law sheep, and forms a respectable volume of 
more than 300 pages. 

We notice Mr. Eaton gives Mr. Chipman a cognomen, of which, while 
living, he was not ambitious. He was never upon the bench. The 
misnomer is of the least possible importance, except as it tends to confound 
the author of this work and some others with the late Chief Justice Chip- 
man, whose principal published work, aside from his opinions, was an 
ROUTES, and somewhat elaborate treatise, upon the ** Principles of Govern- 
ment. 


Obituary Notices. 


Diep, at Hammersmith, (England,) on the 4th of December, 1851, Geoncre Cranp, 
M. A., Barrister at Law, of the Inner Temple, within four days of completing his 73d 
year. 

Mr. Crabb, whose name will be hereafter remembered from the series of diction- 
aries and standard works of reference in law, science, history, and general litera- 
ture, which, during a long literary career, had at intervals issued from his pen, was 
born on the Sth December, 1778, at Palgrave, in Sufiolk, a place it appears his 
parents left when he was very young, having purchased a small property at Wat- 
usfield, in the same county. He passed his school-days at Diss, where that insa- 
tiable thirst for learning, which with him was ever after a main characteristic, very 
early began to develop itself. On his finally leaving school, he remained for a 
period in the comparative seclusion of home, engaged in the study of the classics, 
Having arrived at an age when some profession or calling was to be thought of for 
the young student, he fixed his chaice on that of medicine, but was obliged soon to 
relinquish it, his nervous organization being so refined that he could not attend 
even a simple bleeding without fainting. Having quitted surgery and Colchester 
in disgust, he was shortly afterwards placed as an assistant to a bookseller, where 
it is not now known; his retired and studious habits, however, rendered him 
equally unfitted to cope with the active operations of a business life: his com- 
munings were with books, not men, and the literature he was employed to sell he 
read with avidity, but it remained undisposed of on his master’s shelves. 

From his infancy Mr. Crabb had a strong religious tendency, and being bred a 
dissenter he was next placed at Northampton to study for the ministry. His mind 
there became unsettled in the religious doctrines of his family, and in the end he 
forsook Northampton and came to London about the close of 1797. Early in the 
following year we find him, being then a bachelor, of the parish of St. Dunstan's 
in the West, taking the must important step in life. He married on the 6th 
January Miss Southgate, a lady some seven years his senior, and who still sur- 
vives him. we regret to add in very straitened circumstances. Mrs. Crabb was the 
editress of * Tales for Children,” from the German — a work in its day well known 
and popular. 

Mr. Crabb next obtained the situation of classical master at Thorp Arch School, 
in Yorkshire. Here he did not remain long; and, having cherished the desire of 
acquiring a proficiency in the German language, it would seem he shortly after- 
wards, in 1801, repaired to Bremen for that purpose. In that town he resided for 
five years and a half of his married life, devoting himself to a diligent study of the 
language and literature of Germany, and to the teaching of his native tongue. On 
his return to England he at once published his “ German Grammar” and *‘ Dia- 
logues in German,” works which for fifty years have maintained their popularity. 
So satisfied was he with the success of the German Manuals, that a literary career 
was determined on for the future, which he continued with persevering energy to 
the last. 

We have already stated that the views of Mr. Crabb as to religion underwent some 
changes. After a laxity of opinion which he had imbibed in such matters, he 
hecame a consistent member of the Church of England. As such he went to the 
University of Oxford, in 1814, and matriculated at Magdalen Hall as a gentleman 
commoner; he graduated B. A, in 1821, and M. A. in 1822, with mathematical 
honors. 

In the interval that next occurred, literary compilation laboriously occupied the 
largest share of his attention, relieved by a commencement of the study of the law, 
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till, on the 3d July, 1829, he was called to the bar by the society of the Inner 
Temple. 

It might be inferred from his taking this step at the mature age of fifty-one, that 
he was led to expect some reasonable amount of business, if not of forensic distinc- 
tion. For the latter, however, he was, by his retired and even bashful manner, 
singularly unfit. He wisely determined to practise as a conveyancer and chamber 
counsel ; yet even here his want of address and a sort of independent but not repul- 
sive manner, discouraged his receiving at the hands of the solicitors that amount 
of support which, from his learning, and the reputation of his published legal 
works, he might fairly have hoped to have received. His connection with the 
science of the law was rather as an author than as a practitioner, and the standard 
works which bear his name will suggest how important were his contributions to 
legal literature. Jn closing these brief memorials of the changeful yet not eventful 
life of one so long devoted to literary pursuits, it is sad to reflect how misfortune in 
his latter days seemed to attend upon his path and claim him for her own. The 
early lights of hope were all obscured by the darkening shades of disappointment, 
and here the clue may probably be suggested why that proud spirit, silently strug- 
gling with poverty, which death has alone revealed, practised an eccentric seclusion 
from the world and those with whom he came in contact. 

His published works are — A Dictionary of English Synonymes, 8vo ; A Tech- 
nological Dictionary, 2 vols. 4to. ; An Historical Dictionary, 2 vols. 4to. ; Familiar 
Synonymes illustrated, 12mo.; A History of the English Law, 8vo. 1829; A 
Digest and Index of all the Statutes at Large,4 vols. royal Svo., 1841-47 ; The Law 
of Real Property, 2 vols. royal 8vo., 1846 ; A Series of Precedents in Conveyancing 
and Common and Commercial Forms, 3d edit., 2 vols. royal 8vo., 1845 ; A Tech- 
nical Dictionary of Terms used in Science and Art, 12mo., 1351 ; A German Gram- 
mar, 12mo. ; German Dialogues, 12mo. 


The following works are left by him in manuscript: — A Translation of Theo- 
phrastus; An Abridgment of Rollin’s Ancient History; A History of Popery ; 
essay on Public and Private Happiness. — London Law Magazine for May, i852. 


Diep in Nice, (Italy,) May 27, whither he had recently gone, in the hope of 
staying the ravages of a pulmonary disease, which had been preying upon him for 
the past two years, Davin Granam, Esq , aged 46, for many years a prominent 
member of the New York Bar. 

Mr. Graham was the youngest son of David Graham, Sen., a lawyer of fine 
ahilities, who emigrated to this country many years ago, from the north of Ireland. 
The father ranked with the heads of the profession in that city for many years. 
He died ahout twelve years ago. 

David, his son, was born in the city of London, while his parents were on their 
way to the United States. He was trained to the law by his father, and at a very 
early age had achieved a leading professional reputation. At the age of twenty-six 
he was elected to the Common Council of New York, where, during a service of sev- 
eral years, he acquired a knowledge of our municipal affairs, which gave him great 
influence with the city councils, and in a great measure controlled the direction of 
his professional life. 

About the same age he published a work on Practice and Procedure, familiar to 
the profession, under the title of “* Graham's Practice,” which had a universal cir- 
culation among the lawyers of the State, until the change in our system of procedure 
made most of it obsolete. 

In 1848, Mr. Graham was appointed by the Legislature of the State one of the 
Commissioners of the Code of Procedure, under the new constitution of 1846, in 
conjunction with Arphaxad Loomis and David D. Field. The report on civil pro- 
cedure, which he assisted to make, was adopted and has heen in force for the past 
three years. It has alsoheen substantially adopted in seven or eight different States 
of the Union, and is, perhaps, destined in due time to entirely supplant the old com- 
mon law system of J seen. and procedure on this coniinent. It has also received 
the approbation of the highest legal authority in Englan:, and the adoption of its 
leading features in their system of procedure is already in process of successful 
agitation. 

“Mr. Graham, during his earlier life, was an active politician ; at twenty-five was 
a Chairman of the Whig Young Men’s General Committee, and took a leading 
part in the politics of the whig party in that State until the defeat of Mr. Clay in 
1848, at the National Convention. His attachment to that distinguished states- 
man was such, that he never overcame the disgust for politics which this defeat 
engendered, and since then he devoted himself to his profession, until the disease 
of which he died made its appearance. 

Mr. Graham had a very active mind, unparalleled fluency, considerable resource 
as a barrister, was rather a ready than a profound iawyer, affable in his intercourse 
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with the profession, unless when rendered irritable by disease, and was generally 
esteemed by all with whom he had personal relations. 


We add the proceedings in the New York Court of Appeals, at Albany, Monday, 
June 21. At the opening of the Court, N. Bowditch Blunt, Esq., addressed the 
Court: — 

“ May it please your Honors — The duty has been assigned to me, by my brethren, 
of announcing to the Court the death of our late brother, David Graham, and of 
submitting for the consideration of your Honors, the proceedings of a meeting of 
the members of the Bar, in attendance upon this Court in relation thereto, 

In the performance of this duty, I ask the indulgence of the Court in the utter- 
ance of a few remarks expressive of the character of our deceased associate, and of 
my own feelings, at the lamented loss of one who was to me ‘a friend as close as 
a brother.’ 

Students together in that honorable profession of which he was a member, for a 
period of twenty-five years we were united not merely by the bonds of professional 
brotherhood, but by the strong and unswerving ties of warm personal friendship. 
In the walks of private life, amid the turmoil of political strife, and the keen and 
ardent encounters of professional contention, it was our rare fortune never to have 
given or received an unkind word at each others’ hands. If there are any who, 
ignorant of the mental sutierings and physical agony which for many years he 
endured, (though concealed by the strong spirit of a man,) have supposed that there 
were at times exhibitions of an impatient spirit in his eflorts at the Bar, to them I 
can truly say, that no one more deeply regretted than himself those casual suffer- 
ings, which, superinduced by bodily anguish, may have assumed the appearance of 
irritability. 

As an advocate, he was eloquent and fearless. He realized the true character of 
this important branch of professional labor, and in the discharge of his duty, neither 
the threats of angry friends, the taunts of heated partisans, nor the denunciations of 
the public press, could swerve him from his course ; but hetween the solitary indi- 
vidual, even though the guiltiest wretch in his lowest estate, and the clamorous 
outcry of the excited multitude, he stood firm at his post, to see that the forms of 
law were not violated, and that the victim was not illegally oflered a sacrifice upon 
the altar of public justice. 

As a jurist, he was widely known, and his industry and ability are exhibited in 
his works, many of which have long been recognised as text-books in the profes- 
sion, and are familiar as ‘household words to the mind of every lawyer. 

As a man he was urbane in his deportment, courteous in his manners, generous 
in his sympathies, warm and social in his friendships. 

In his native city he filled many important civil offices with honor to himself, 
and advantage to his fellow-citizens, and declined the high honor tendered to him 
by his political associates, of a nomination to the office of chief magistrate of that 
great commercial emporium, After years of protracted suffering, during most of 
which his professional labors were continued, be terminated his brief and brilliant 
career on the classic shores of Italy, at the early age of 46 ; and in a spirit of Chris- 
tian resignation, and with a Christian’s hope, surrendered his spirit to God who 
gave it. 

I will detain your honors no longer, but submit the proceedings I have in charge. 

At ameeting of the members of the Bar of the State of New York, in attendance 
at the Court of Appeals, held in the Senate Chamber, at the capitol, in the city of 
Albany, on Saturday, the 19th of June, 1852, for the purpose of expressing their 
respect for the memory of David Graham, deceased, the Hon. Samuel Beards- 
Jey was, on motion of N. Bowditch Blunt, Esq., called to the chair, and on motion 
of Hon. John A. Lott, Nicholas Hill, Jr., was appointed secretary. 

On motion of Charles O’Connor, seconded by John Ganson, the following reso- 
lutions were unanimously adopted. 

Resolved, That we have learned with deep regret the decease of our late esteemed 
brother, David Graham, whose high professional character and private worth 
have for many years commanded our respect and confidence. 

Resolved, That in the early decease of our lamented associate, we deplore the 
loss of one who was an ornament to the profession of which he was a member, a 
valued friend, and worthy and useful citizen. Ingenuous in his intercourse with 
his brethren, vigorous in intellect, a ripe scholar, and a distinguished jurist, we 
cherish his memory as deserving our highest regard. 

Resolved, That we tender to the family of our deceased friend our warmest 
sympathy, and that we will wear the usual badge of mourning. ; 

Resolved, That a copy of these resolutions, attested by the officers of this meet- 
ing, be presented by the Court of Appeals, with a request that they be entered upon 
the minutes of the Court. Samvuet Bearps.ey, Chairman, 

Nicuoias Hirt, Jun. Secretary.” 
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